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Chapter 1: Introduction

Who This Handbook Is For

This handbook is designed for self-represented litigants (pro se defendants) who have been sued
in a civil action and need to understand their legal defenses. Whether you're facing a breach of
contract claim, negligence lawsuit, debt collection action, or any other civil complaint, this guide
will help you identify and properly assert affirmative defenses that may protect you.

What This Handbook Covers

This comprehensive resource explains 49 different affirmative defenses recognized in U.S.
courts. You'll learn:
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o What affirmative defenses are and why they're important
e How to identify which defenses apply to your case

o How to properly plead defenses in your Answer

e The burden of proof for each defense

o Real-world examples of when defenses succeed

o Common mistakes that can waive your defenses

How to Use This Handbook

Read Chapters 1-4 to understand the basics

Review Chapter 9 to identify defenses relevant to your type of case
Study Chapters 6-8 for detailed explanations of specific defenses
Use Chapter 13 for proper legal language to include in your Answer
Consult Chapter 14 for strategic guidance

M

Important Legal Disclaimer: This handbook provides general legal information and education.
It is not legal advice and does not create an attorney-client relationship. Laws vary by state and
jurisdiction. For advice about your specific case, consult a licensed attorney in your state.

Chapter 2: What Are Affirmative Defenses?

The Basic Definition

An affirmative defense is a legal argument that, if proven, defeats or reduces the plaintiff's claim
even if everything the plaintiff alleges is true. Unlike a simple denial (where you say "that
didn't happen"), an affirmative defense says "yes, that may have happened, but here's why I'm
not liable anyway."

How They're Different from Denials

Denial: "I deny that I breached the contract."
Affirmative Defense: "Even if I breached the contract, the statute of limitations has expired, so
you can't sue me now."

Denial: "I deny that [ was negligent."
Affirmative Defense: "Even if | was negligent, you were also negligent and contributed to your
own injuries."

The Key Principle
With an affirmative defense, you're essentially saying to the court: "Assume for a moment that

everything the plaintiff says is true. Even so, I should win (or my liability should be reduced)
because of this additional fact or legal principle."
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Why They're Called "Affirmative"

They're "affirmative" because you must raise them. Unlike denials, which the plaintiff must
disprove, affirmative defenses are new matters that you introduce into the case. If you don't
assert them in your Answer, you may lose the right to use them later.

Chapter 3: Why Affirmative Defenses Matter

They Can Win Your Case
A successful affirmative defense can result in:

e Complete dismissal of the plaintiff's claims
e Reduction of damages you might owe

o Stronger negotiating position for settlement
o Shift in burden of proof to the plaintiff

Real-World Examples

Example 1: Debt Collection Case
Scenario: A debt collector sues you for a $5,000 credit card debt from 2015. Your state has a 4-
year statute of limitations. The lawsuit was filed in 2024.

Affirmative Defense: Statute of Limitations
Result: Case dismissed entirely, even if you actually owe the debt.

Example 2: Car Accident Case
Scenario: A driver sues you for $50,000 after an accident. Evidence shows the other driver was
texting and speeding.

Affirmative Defense: Comparative/Contributory Negligence
Result: Your liability reduced by the percentage of the plaintiff's fault (or eliminated entirely in
contributory negligence states).

Example 3: Contract Dispute
Scenario: A contractor sues you for non-payment. The contract was signed when you were 17

years old.

Affirmative Defense: Lack of Capacity (Minority)
Result: Contract voidable; case dismissed.

They Must Be Raised Early
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Under Federal Rule of Civil Procedure 8(c) and similar state rules, you must assert affirmative
defenses in your Answer. If you don't include them, you typically waive them forever. This is
why it's critical to identify and plead all potentially applicable defenses immediately.

Chapter 4: How to Plead Affirmative Defenses

The Basic Format

Affirmative defenses appear in a separate section of your Answer, after you've responded to each
numbered paragraph of the Complaint. Here's the standard format:

AFFIRMATIVE DEFENSES

Without waiving any defenses, Defendant asserts the following
affirmative defenses:

1. [First Defense]
2. [Second Defense]
3. [Third Defense]

The "Kitchen Sink'" Approach
It's generally better to include all potentially applicable defenses rather than too few. Courts
understand that pro se litigants may not know which defenses will ultimately succeed. You can

always abandon weak defenses later, but you usually cannot add new ones after your Answer is
filed.

Level of Detail Required

You don't need extensive facts or legal arguments in your Answer. A simple, clear statement is
sufficient:

Sufficient: "The Plaintiff's claims are barred by the applicable statute of limitations."

Also Sufficient (with more detail): "The Plaintiff's claims accrued in January 2018. This action
was filed in March 2024. The applicable statute of limitations is four years. Therefore, the claims
are time-barred."

Not Required: Extended legal arguments, case citations, or detailed factual narratives.

The Preservation Language

Always begin your affirmative defenses section with this important language:

"Without waiving any defenses, Defendant asserts the following affirmative defenses:"




Assembled by DocWriteReview.com

This phrase preserves your right to later discover additional defenses or argue that you have
others beyond those listed.

Numbering and Organization
e Number each defense separately
e List procedural defenses first, then substantive defenses

e Use clear, concise language
o State each defense in a single paragraph unless complexity requires more

Chapter 5: The Three Categories of Defenses

Affirmative defenses fall into three main categories. Understanding these categories helps you
identify which defenses might apply to your case.

Category 1: Procedural Defenses

What They Are: Technical defenses based on legal rules and procedures rather than the merits
of the case.

What They Do: Challenge whether the lawsuit can proceed for procedural reasons.
Examples:

o Statute of Limitations

o Lack of Personal Jurisdiction

o Improper Venue

e Failure to State a Claim

Key Characteristic: These defenses don't address whether you actually did what the plaintiff
claims—they argue the lawsuit itself is legally defective.

Category 2: Substantive Defenses

What They Are: Defenses based on the facts and merits of the case that excuse or justify your
conduct.

What They Do: Provide legal reasons why you shouldn't be liable even if you did what's
alleged.

Examples:

e Self-Defense
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e Consent
e Truth (in defamation cases)
e Payment

Key Characteristic: These defenses address the underlying facts and argue that your actions
were legally justified or that the plaintiff's legal theory doesn't apply.

Category 3: Equitable Defenses

What They Are: Fairness-based defenses rooted in principles of equity and justice.
What They Do: Argue that it would be unfair or unjust for the plaintiff to win.
Examples:

¢ Unclean Hands

e Laches
e Estoppel
e Waiver

Key Characteristic: These defenses appeal to fairness and the plaintiff's own conduct, arguing
that equity shouldn't allow the plaintiff to prevail.

Chapter 6: Procedural Defenses
These 19 defenses challenge the legal sufficiency or procedural propriety of the lawsuit itself.

1. Failure to State a Claim Upon Which Relief Can Be Granted

What It Means: Even if everything in the Complaint is true, the plaintiff hasn't alleged facts that
entitle them to any legal remedy.

When to Use It:
e The Complaint is vague or conclusory
e The facts alleged don't match the legal theory

o The plaintiff is seeking relief the law doesn't provide

Example: Plaintiff sues you for "being mean" but doesn't allege any recognized legal claim like
defamation, intentional infliction of emotional distress, or harassment.

How to Plead: "The Complaint fails to state a claim upon which relief can be granted."
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Burden of Proof: You must show the Complaint is legally insufficient on its face.

2. Statute of Limitations

What It Means: Too much time has passed between when the claim arose and when the lawsuit
was filed.

When to Use It:
e More time has elapsed than the law allows for that type of claim
o Different claims have different time limits (usually 1-6 years depending on the claim type
and state)
Common Limitations Periods:
e Personal Injury: 2-3 years (most states)
e Breach of Written Contract: 4-6 years
e Breach of Oral Contract: 2-4 years
e Fraud: 2-4 years (often from discovery of fraud)
e Property Damage: 2-3 years
o Debt Collection: 3-6 years

Example: A credit card company sues you in 2024 for a debt from 2017. Your state has a 4-year
statute of limitations. The debt is time-barred.

How to Plead: "The Plaintiff's claims are barred by the applicable statute of limitations."
Important Notes:
e The clock usually starts when the claim "accrues" (when the injury or breach occurs)
e Some actions can "toll" (pause) the limitations period

« Different states have different rules about when the clock starts

Burden of Proof: You must show when the claim accrued and that the limitations period has
expired.

3. Lack of Subject Matter Jurisdiction
What It Means: The court doesn't have the legal authority to hear this type of case.

When to Use It:




Assembled by DocWriteReview.com

o The case involves a matter exclusively for federal court (federal question or diversity
jurisdiction)

e The claim amount is below or above the court's jurisdictional limits

e The case involves a matter reserved for administrative agencies or specialized courts

Example: A landlord-tenant dispute filed in federal court when state court has exclusive
jurisdiction over such matters.

How to Plead: "This Court lacks subject matter jurisdiction over the Plaintiff's claims."
Important Note: This defense cannot be waived and can be raised at any time, even on appeal.

Burden of Proof: You must show why the court lacks authority to hear the case.

4. Lack of Personal Jurisdiction
What It Means: The court doesn't have legal authority over you personally.
When to Use It:

e You don't live in the state where you're being sued

e You don't do business in that state

e You have no meaningful contacts with that state

o The claim doesn't arise from your contacts with that state

Example: You live in Texas, have never been to New York, and are sued in New York for
something that happened in Texas.

How to Plead: "This Court lacks personal jurisdiction over Defendant."

Important Note: This defense can be waived if not raised promptly. Filing a motion to dismiss
for lack of personal jurisdiction before filing an Answer is often the best approach.

Burden of Proof: You must show insufficient contacts with the forum state.

5. Improper Venue
What It Means: The lawsuit was filed in the wrong location within the correct state.
When to Use It:

o The contract specifies a different venue
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o Neither party lives or does business in the county where suit was filed

e The claim didn't arise in that county

o Convenience strongly favors a different location
Example: You live in Los Angeles County, the plaintiff lives in San Diego County, and the
incident occurred in Orange County, but the plaintiff filed suit in Riverside County for
convenience.

How to Plead: "Venue is improper in this Court."

Important Note: Unlike jurisdiction, improper venue can usually be waived, and courts may
transfer rather than dismiss.

Burden of Proof: You must show a more appropriate venue exists.

6. Insufficient Service of Process
What It Means: You weren't properly notified of the lawsuit according to legal requirements.
When to Use It:

e Papers were left with the wrong person

e You weren't served at an appropriate location

e Service wasn't completed within required timeframes

e The method of service didn't comply with rules

Example: The plaintiff claims to have served you by leaving papers with a stranger on a public
street, rather than at your home or with a responsible person.

How to Plead: "Defendant was not properly served with process in accordance with applicable
rules."

Important Note: This defense is typically waived if you don't raise it immediately. Consider
filing a motion to quash service instead of or along with your Answer.

Burden of Proof: You must show the specific defects in service.

7. Res Judicata (Claim Preclusion)

What It Means: This same dispute was already decided in a prior lawsuit.

When to Use It:
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e There was a prior lawsuit between the same parties
e That lawsuit resulted in a final judgment
e The current claims were or could have been raised in the prior lawsuit

Example: In 2020, the plaintiff sued you for breach of contract and lost. Now in 2024, the
plaintiff is suing you again for the same breach.

How to Plead: "The Plaintiff's claims are barred by the doctrine of res judicata, as these matters
were fully litigated in [Case Name, Case Number, Court]."

Requirements:
1. Same parties (or their privies)
2. Final judgment on the merits

3. Same cause of action

Burden of Proof: You must prove the prior litigation and its outcome.

8. Collateral Estoppel (Issue Preclusion)

What It Means: A specific factual issue was already decided in prior litigation and cannot be re-
litigated.

When to Use It:
e A specific fact was actually litigated and decided in prior case
e The determination was necessary to the judgment

o The party against whom it's asserted had full opportunity to litigate

Example: In a prior criminal case, a court found that you were not at the scene. Now in a civil
case, the plaintiff claims you were present.

How to Plead: "The issue of [specific issue] is barred by collateral estoppel based on the
determination in [Prior Case]."

Difference from Res Judicata: Collateral estoppel applies to specific issues, while res judicata
bars entire claims.

Burden of Proof: You must prove the issue was actually litigated and essential to the prior
judgment.

9. Arbitration and Award
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What It Means: The dispute was already resolved through binding arbitration.
When to Use It:

e The parties had an arbitration agreement

e The dispute was arbitrated

e An arbitration award was issued

Example: Your employment contract required arbitration. You went through arbitration and
received an award. Now the employer is suing you in court on the same matter.

How to Plead: "The Plaintiff's claims were submitted to and decided by binding arbitration, as
evidenced by the arbitration award dated [date]."

Burden of Proof: You must produce the arbitration agreement and award.

10. Accord and Satisfaction
What It Means: The parties reached a settlement agreement that resolved the dispute.
When to Use It:

e You and the plaintiff had a dispute

e You offered payment/performance as a settlement
o The plaintiff accepted it as full settlement

o The plaintiff is now trying to sue anyway

Example: You owed $10,000. You offered $7,000 as settlement. The plaintiff accepted the
check and cashed it. Now they're suing for the remaining $3,000.

How to Plead: "The dispute between the parties was resolved by accord and satisfaction when
Plaintiff accepted Defendant's settlement payment of $[amount] on [date]."

Requirements:
e Bona fide dispute
e Offer of something less than full amount
e Clear indication the offer is for full settlement

e Acceptance of the offer

Burden of Proof: You must prove the settlement agreement and acceptance.
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11. Release
What It Means: The plaintiff signed a document releasing you from liability.
When to Use It:

o After an incident or dispute, the plaintiff signed a release

e The release covers the claims in the lawsuit

e The release was valid and enforceable

Example: After a car accident, the other driver signed a release in exchange for $5,000. Now
they're suing for additional damages.

How to Plead: "The Plaintiff executed a release dated [date], releasing Defendant from all
claims arising from [incident]."

Important Notes:
e Releases must be clear and unambiguous
o Some releases can be invalidated (fraud, duress, unconscionability)

e Some claims cannot be released (future unknown injuries in some states)

Burden of Proof: You must produce the signed release document.

12. Discharge in Bankruptcy
What It Means: The debt was discharged in your bankruptcy case.
When to Use It:

e You filed for bankruptcy

e The plaintiff's claim was listed or should have been listed

e Youreceived a discharge

e The claim is of a type that can be discharged

Example: A credit card company sues you for a debt that was included in your Chapter 7
bankruptcy discharge three years ago.

How to Plead: "The Plaintiff's claims were discharged in Defendant's bankruptcy case, [Case
Number], in [Bankruptcy Court], with discharge entered on [date]."

Important Notes:

e Some debts cannot be discharged (recent taxes, student loans, fraud debts, child support)
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o The discharge is an injunction against collection
e Violation of discharge can result in contempt sanctions against plaintiff

Burden of Proof: You must produce proof of bankruptcy filing and discharge.

13. Immunity

What It Means: You have legal immunity from suit.

Types of Immunity:

Sovereign Immunity: Government entities cannot be sued without consent.

Qualified Immunity: Government officials are immune from liability for discretionary
functions performed in good faith.

Judicial Immunity: Judges cannot be sued for judicial acts.
Witness Immunity: Witnesses are immune for testimony given in legal proceedings.

Charitable Immunity: Some states provide limited immunity to charitable organizations
(largely abolished).

When to Use It:

e You're a government employee sued for official acts
e You're a judge sued for judicial decisions

e You're a witness sued for testimony

e You're a government entity not waiving immunity

How to Plead: "Defendant is entitled to [qualified/sovereign/judicial] immunity from the
Plaintiff's claims."

Burden of Proof: You must establish your status and that your actions were within the scope of

immunity.

14. Standing
What It Means: The plaintiff doesn't have the legal right to bring this lawsuit.

When to Use It:
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o The plaintiff wasn't actually harmed

o The plaintiff isn't the real party in interest
e Someone else owns the claim

o The plaintiff lacks a concrete injury

Example: Your neighbor sues you over a tree on your property that bothers them, but the tree is
within local height limits and doesn't actually damage their property.

How to Plead: "The Plaintiff lacks standing to bring this action."
Requirements for Standing:

1. Concrete injury in fact

2. Causal connection between conduct and injury

3. Likelihood the injury can be redressed

Burden of Proof: You must show why the plaintiff lacks standing.

15. Failure to Join Indispensable Party
What It Means: Someone who should be part of the lawsuit isn't included.
When to Use It:

e Another person/entity is necessary for complete relief

o Their interests will be affected by the judgment

e They should be a defendant or plaintiff but aren't included

Example: A plaintiff sues you for breach of contract, but the contract was with a partnership that
included you and two other people who aren't named in the suit.

How to Plead: "Plaintiff has failed to join [Name] as an indispensable party to this action."
Note: The court may order the party to be added rather than dismiss the case.

Burden of Proof: You must identify the missing party and explain why they're indispensable.

16. Forum Non Conveniens

What It Means: Although the court has jurisdiction, another forum is far more convenient and
appropriate.
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When to Use It:

e Most witnesses are in another jurisdiction

e Most evidence is in another jurisdiction

o The other jurisdiction has a stronger interest in the dispute
o Litigation in this forum would be extremely inconvenient

Example: A Canadian plaintiff sues you in California for a car accident that occurred in Ontario,
Canada, where both parties live.

How to Plead: "This action should be dismissed on grounds of forum non conveniens, as
[alternative forum] is a far more appropriate venue."

Important Note: You must identify an available alternative forum.

Burden of Proof: You must show the alternative forum is adequate and significantly more
convenient.

17. Statute of Frauds
What It Means: The contract at issue should have been in writing but wasn't.
When to Use It:

e The plaintiff claims you had a contract
o The contract falls into a category requiring a writing
e There's no valid written agreement signed by you

Contracts That Must Be in Writing:

o Sale of real estate

o Contracts that cannot be performed within one year
e Promises to pay someone else's debt

« Sale of goods over $500 (under UCC)

e Marriage agreements

Example: The plaintiff claims you orally agreed to sell them your house. Under the statute of
frauds, real estate contracts must be in writing.

How to Plead: "The alleged contract is unenforceable under the statute of frauds as it is not in
writing and signed by the party to be charged."

Burden of Proof: You must show the contract falls within the statute of frauds and lacks
required writing.
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18. Mistake of Fact

What It Means: A basic factual mistake was made when entering the contract or taking the
action at issue.

Types:

o Unilateral Mistake: Only you were mistaken
e Mutual Mistake: Both parties were mistaken

When to Use It:
o There was a mistake about a basic fact
o The mistake was material to the agreement

e The mistake makes enforcement unjust

Example: You contracted to buy a painting believing it was an original, but both you and the
seller later learned it was a reproduction.

How to Plead: "The contract at issue is voidable due to mutual mistake of fact regarding
[describe the mistaken fact]."

Important Note: Mutual mistake is more likely to succeed than unilateral mistake.

Burden of Proof: You must prove the mistake and its materiality.

19. Preclusion by Prior Settlement

What It Means: The plaintiff already settled this claim with another defendant and cannot
pursue it against you.

When to Use It:

Multiple defendants were sued or could have been sued
The plaintiff settled with another defendant

The settlement included a release of all claims

The plaintiff is now pursuing you

Example: After a car accident involving three vehicles, the plaintiff settled with Driver A for
$50,000 and signed a release of all claims. Now plaintiff is suing you (Driver B).
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How to Plead: "Plaintiff's claims are barred by Plaintiff's prior settlement and release with
[Other Party]."

Burden of Proof: You must produce evidence of the settlement and its terms.

Chapter 7: Substantive Defenses

These 22 defenses address the merits of the case and provide legal justifications for your
conduct.

20. Payment
What It Means: You already paid what the plaintiff claims you owe.
When to Use It:

o Plaintiff sues for unpaid debt, rent, or other money

e You have proof of payment

o Payment was complete and timely

Example: Your landlord sues for unpaid rent, but you have canceled checks showing you paid.

How to Plead: "Defendant paid the amounts claimed by Plaintiff, as evidenced by [payment
method] on [date]."

Evidence to Gather:
e Canceled checks
e Bank statements
e Receipts
o Payment confirmations

e Electronic payment records

Burden of Proof: You must prove payment was made.

21. Contributory Negligence

What It Means: The plaintiff's own negligence contributed to their injuries.

When to Use It:
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e Personal injury or property damage case
o The plaintiff was also careless or negligent
o Their negligence contributed to the accident/injuries

Effect:

o In contributory negligence states (AL, DC, MD, NC, VA): Even 1% plaintiff fault =
plaintiff gets nothing
o In comparative negligence states: Damages reduced by plaintiff's percentage of fault

Example: The plaintiff sues you for a car accident but was speeding and texting when the
collision occurred.

How to Plead: "Plaintiff's own negligence caused or contributed to the alleged injuries and
damages."

Evidence to Show:
o Plaintiff violated traffic laws
o Plaintiff wasn't paying attention

o Plaintiff failed to take reasonable precautions
o Plaintiff's conduct was unreasonable under the circumstances

Burden of Proof: You must prove the plaintiff was negligent and that negligence contributed to
their harm.

22. Comparative Negligence / Comparative Fault

What It Means: Same as contributory negligence, but damages are reduced proportionally
rather than eliminated entirely.

When to Use It:

e Same as contributory negligence
e You're in a comparative negligence state (most states)

Types:

e Pure Comparative: Plaintiff recovers even if 99% at fault (reduces damages
proportionally)

e Modified Comparative (50% bar): Plaintiff recovers only if 50% or less at fault

e Modified Comparative (51% bar): Plaintiff recovers only if 51% or less at fault
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Example: You're found 40% at fault, plaintiff 60% at fault. Plaintiff's damages are $100,000. In
pure comparative state, plaintiff recovers $40,000. In modified comparative state, plaintiff
recovers nothing (over 50% at fault).

How to Plead: "Plaintiff's own negligence caused or contributed to the alleged injuries and
damages, and any recovery should be reduced proportionally pursuant to [State] comparative
negligence law."

Burden of Proof: You must prove the plaintiff's percentage of fault.

23. Assumption of Risk
What It Means: The plaintiff voluntarily accepted a known risk.
Types:

o Express: Written or verbal agreement to assume risk
e Implied: Conduct shows plaintiff understood and accepted risk

When to Use It:

o Plaintiff was injured doing inherently risky activity
o Plaintiff knew the risks involved
o Plaintiff voluntarily chose to proceed anyway

Example: Plaintiff signed a waiver before skydiving, then sues you (the skydiving company)
after a rough landing.

How to Plead: "Plaintiff expressly assumed the risk of injury by signing a waiver dated [date]"
or "Plaintiff impliedly assumed the risk of injury by voluntarily participating in [activity] with
full knowledge of the risks."
Requirements:

1. Plaintiff knew the risk existed

2. Plaintiff understood the nature of the risk

3. Plaintiff voluntarily chose to encounter the risk

Burden of Proof: You must prove plaintiff's knowledge and voluntary acceptance of risk.

24. Truth (Defamation Cases)
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What It Means: The allegedly defamatory statement was true.
When to Use It:

o Plaintiff sues for defamation, libel, or slander

o The statement you made was factually accurate

e You can prove the truth of the statement

Example: You said your former business partner embezzled funds. He sues for defamation. You
have bank records proving the embezzlement.

How to Plead: "The statements at issue are true, and truth is an absolute defense to defamation."
Important Notes:

e Truth is an absolute defense to defamation in all jurisdictions

e You must be able to prove truth, not just believe it's true

o The statement must be substantially true (minor inaccuracies don't matter)

Burden of Proof: You must prove the truth of your statement.

25. Privilege (Defamation Cases)

What It Means: Your statement was made in a privileged context that protects it from
defamation liability.

Types:
Absolute Privilege:
o Statements in judicial proceedings
o Legislative proceedings
o Executive/governmental proceedings
e Between spouses
Qualified Privilege:
o Employment references
e Credit reports
o Statements to protect legitimate interests

o Fair comment on matters of public concern

When to Use It:
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e You made a statement that might be defamatory
e The statement was made in a protected context
e You weren't acting with malice (for qualified privilege)

Example: A former employee sues you for defamation for a negative reference. You have
qualified privilege for honest employment references.

How to Plead: "Defendant's statements are protected by [absolute/qualified] privilege."

Important Note: Qualified privilege can be defeated by showing malice or abuse of the
privilege.

Burden of Proof: You must show the privileged context; plaintiff must prove abuse or malice to
overcome qualified privilege.

26. Consent
What It Means: The plaintiff agreed to or authorized your actions.
When to Use It:

e Assault/battery cases

e Medical malpractice (informed consent)

e Invasion of privacy

e Trespass cases

e Any intentional tort where consent is relevant

Example: Plaintiff sues you for assault after a boxing match. You have evidence they agreed to
participate in the match.

How to Plead: "Plaintiff consented to the conduct at issue."
Requirements for Valid Consent:

1. Plaintiff had capacity to consent

2. Consent was informed and voluntary

3. Conduct stayed within the scope of consent
Important Notes:

e Consent obtained by fraud or duress is invalid

o Consent can be express or implied
o Consent to one thing doesn't mean consent to everything
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Burden of Proof: You must prove valid consent was given.

27. Self-Defense
What It Means: You used reasonable force to protect yourself from imminent harm.
When to Use It:

e Assault and battery cases

e You reasonably believed you were in imminent danger

e You used proportional force to defend yourself

Example: Plaintiff punched you, you pushed them away, and they fell and were injured. Plaintiff
sues for battery.

Requirements:
1. Reasonable belief of imminent harm
2. Force used was proportional to threat
3. No excessive force
4. Duty to retreat (in some jurisdictions)

How to Plead: "Defendant acted in lawful self-defense in response to Plaintiff's attack or threat
of imminent harm."

Important Notes:
e The threat must be imminent (not future)
e You cannot use deadly force against non-deadly threats
o Some states require you to retreat if safely possible

e Stand-your-ground laws eliminate duty to retreat in some states

Burden of Proof: You must prove reasonable belief of threat and proportional response.

28. Defense of Others
What It Means: You used reasonable force to protect another person from imminent harm.
When to Use It:

e Similar to self-defense
e You intervened to protect someone else
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e You reasonably believed they were in danger

Example: You saw someone attacking a child and physically restrained the attacker. The
attacker sues you for battery.

How to Plead: "Defendant acted in lawful defense of [third party] who was facing imminent
harm from Plaintift."

Requirements: Same as self-defense, but protecting another person.

Burden of Proof: You must prove the other person was in danger and your response was
reasonable.

29. Defense of Property
What It Means: You used reasonable force to protect your property.
When to Use It:

e Someone was trespassing or stealing

e You used reasonable, non-deadly force to stop them

e Your actions were proportional

Example: You caught someone stealing from your garage and physically detained them until
police arrived. They sue for false imprisonment and battery.

How to Plead: "Defendant acted in lawful defense of property."

Important Limitations:

Cannot use deadly force to protect property (in most states)

Cannot use force that creates serious risk of death or serious bodily harm
Must be protecting your own property or property you're responsible for
Force must be immediately necessary

Burden of Proof: You must prove the threat to property and that your response was reasonable.

30. Necessity
What It Means: You harmed plaintiff's interests to prevent greater harm.

Types:
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Public Necessity: Action taken to protect public interest (complete defense)

Private Necessity: Action taken to protect your own interests (limited defense; may still owe
compensation)

When to Use It:
e Emergency situation
e Your actions prevented greater harm

« No reasonable alternative was available

Example: You're being chased by an attacker and break into someone's car to escape. The car
owner sues for trespass and property damage.

How to Plead: "Defendant's actions were justified by necessity to prevent greater harm."

Requirements:
1. Emergency circumstances
2. Act was reasonably necessary
3. Harm caused was less than harm prevented
4. No reasonable legal alternative

Burden of Proof: You must prove the emergency and necessity of your actions.

31. Duress
What It Means: You were forced to enter the contract or take the action under threat of harm.
When to Use It:

e You signed a contract under threat

e The threat was improper and immediate

e You had no reasonable alternative

e The threat caused you to agree

Example: A contractor threatens to abandon a critical project unless you agree to pay triple the
original price. You sign the modification agreement. The contractor sues to enforce it.

How to Plead: "The contract/agreement is voidable because Defendant signed under duress
caused by Plaintiff's threats of [describe threat]."

Types of Duress:
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e Physical duress
e Economic duress
o Threat to sue (generally not duress unless improper)

Requirements:
1. Wrongful or improper threat
2. No reasonable alternative but to agree
3. Threat was immediate
4. Threat actually induced agreement

Burden of Proof: You must prove the threat and its impact on your decision-making.

32. Undue Influence

What It Means: Someone in a position of power or trust took advantage of you to get you to
agree to something.

When to Use It:

e Contract or estate cases

e You had a relationship of trust with the other party
e They used that relationship to pressure you

o The agreement was unreasonable or unfair

Example: Your financial advisor, whom you trusted completely, pressured you to invest in their
own business with your retirement funds. You lost money and they're suing for more.

How to Plead: "The contract/agreement is voidable due to undue influence exerted by Plaintiff
who occupied a position of trust and confidence."

Elements:
1. Confidential or fiduciary relationship
2. Dominant party's opportunity to influence
3. Dominant party's use of influence
4. Unfair benefit to dominant party

Common Relationships:

e Attorney-client

e Doctor-patient

o Financial advisor-client
e Trustee-beneficiary
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o Parent-child
o Caregiver-elderly person

Burden of Proof: You must prove the relationship and improper influence.

33. Unconscionability

What It Means: The contract or its terms are so unfair that no reasonable person would agree to
them.

Types:

Procedural Unconscionability: Unfairness in the bargaining process (unequal bargaining
power, hidden terms, no opportunity to negotiate)

Substantive Unconscionability: Unfairness in the terms themselves (grossly one-sided terms,
excessive price)

When to Use It:
e QGrossly unfair contract terms
e No meaningful choice in agreeing
e Hidden terms in fine print
o Extreme imbalance in obligations

e Outrageously excessive price

Example: A furniture store sells you a couch for $500, but the contract has a provision requiring
you to pay $10,000 if you're late on any payment. The store sues for the $10,000.

How to Plead: "The contract is unenforceable as unconscionable due to [procedural and/or
substantive unconscionability]."

Requirements: Usually need to show both procedural and substantive unconscionability.

Burden of Proof: You must prove the unfairness of the terms and bargaining process.

34. Impossibility / Impracticability

What It Means: Performance of the contract became impossible or extremely impractical
through no fault of yours.

When to Use It:
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o Contract breach cases

e An unforeseeable event made performance impossible
e The event wasn't your fault

e You didn't assume the risk of that event

Examples:

e Subject matter of contract destroyed (you agreed to sell a specific house, it burned down)
e Death or incapacity (personal services contract, you became seriously ill)

e Government regulation (law changed making performance illegal)

o Force majeure events (war, natural disaster, pandemic)

How to Plead: "Performance became impossible/impracticable due to [unforeseeable event]
beyond Defendant's control."

Requirements:
1. Event was unforeseeable
2. Performance became objectively impossible or extremely impracticable
3. Party claiming defense didn't cause the impossibility
4. Risk wasn't allocated to that party by the contract

Burden of Proof: You must prove the impossibility and that you didn't assume the risk.

35. Frustration of Purpose

What It Means: An unforeseeable event destroyed the reason for the contract.
When to Use It:

e Contract breach cases

e Performance is still possible but pointless

e The event wasn't your fault

o Both parties knew the purpose of the contract

Example: You rented a hotel room to watch a parade from the window. The parade was
canceled. You cancel the reservation and the hotel sues for breach.

How to Plead: "The purpose of the contract was frustrated by [unforeseeable event], making
performance pointless despite remaining physically possible."

Difference from Impossibility: Performance is still possible, but the whole reason for the
contract is gone.
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Requirements:
1. Unforeseeable event
2. Event destroyed the purpose of the contract
3. Purpose was known to both parties
4. Party claiming defense didn't cause the frustration

Burden of Proof: You must prove the frustrated purpose and unforeseeable event.

36. Illegality
What It Means: The contract or conduct involves something illegal.
When to Use It:

e The contract requires illegal performance

e The subject matter is illegal

e The purpose is illegal

e Performance would violate law or public policy

Example: A loan shark sues you for an unpaid loan with illegally high interest rates.

How to Plead: "The contract is void and unenforceable as it involves illegal subject
matter/purpose, specifically [describe illegality]."

Important Note: Courts generally won't enforce illegal contracts. The contract is void from the
beginning.

Types of Illegality:
o Usury (excessive interest)
e Gambling (where illegal)
e Agreements to commit crimes
e Agreements violating licensing requirements

e Agreements violating public policy

Burden of Proof: You must prove the illegality.

37. Lack of Capacity

What It Means: You lacked the legal ability to enter into a contract.




Assembled by DocWriteReview.com

Types:
Minority: Under age 18 (or age of majority in your state)

Mental Incapacity: Couldn't understand nature and consequences of agreement due to mental
illness, dementia, intoxication, etc.

When to Use It:
o Contract cases
e You were a minor when you signed
e You lacked mental capacity when you signed

e You were severely intoxicated when you signed

Example: You signed a car lease when you were 17. The car dealership sues for breach.
Contracts with minors are generally voidable.

How to Plead: "Defendant lacked capacity to enter into the contract due to [minority/mental
incapacity] at the time of execution."

Important Notes:
o Contracts with minors are voidable at minor's option
e Must disaffirm within reasonable time after reaching majority
o Necessaries (food, shelter, clothing) may be enforceable

e Mental incapacity must be severe

Burden of Proof: You must prove your incapacity at the time of contracting.

38. Fraud / Misrepresentation

What It Means: The plaintiff lied or made false statements to induce you to enter the contract or
take action.

Types:

Fraudulent Misrepresentation: Intentional lies

Negligent Misrepresentation: Careless false statements
Innocent Misrepresentation: False statements made in good faith

When to Use It:
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e Contract cases

e The plaintiff made false statements of material fact
e You relied on those statements

e Your reliance was reasonable

e You were harmed as a result

Example: A car seller told you the car had never been in an accident. You bought it. Later you
discovered it was totaled and rebuilt. The seller sues for unpaid balance.

How to Plead: "The contract is voidable due to Plaintiff's fraudulent misrepresentation that
[describe false statement], upon which Defendant reasonably relied."

Elements of Fraud:

False statement of material fact

Knowledge it was false (or reckless disregard)
Intent that you rely on it

Reasonable reliance

Damages from reliance

MRS

Burden of Proof: You must prove all elements, especially that the statement was false and you
reasonably relied on it.

39. Failure of Consideration
What It Means: The plaintiff didn't provide what they promised in exchange for your promise.
When to Use It:

e Contract breach cases

o Plaintiff claims you breached

o But plaintiff never performed their part

e Or plaintiff's performance was worthless

Example: You hired a contractor to build a deck. They demand payment but never started work.
They sue for breach when you refuse to pay.

How to Plead: "There was a failure of consideration as Plaintiff failed to provide the promised
[goods/services/performance]."

Important Note: This is different from simply saying "I paid them." This defense says they
never gave you what the contract required them to give you in the first place.

Burden of Proof: You must prove plaintiff failed to perform their contractual obligation.
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40. Mitigation of Damages
What It Means: The plaintiff failed to take reasonable steps to minimize their damages.

When to Use It:

Any case where plaintiff claims damages

Plaintiff could have taken reasonable steps to reduce damages
Plaintiff failed to take those steps

Damages are therefore higher than necessary

Example: You terminate a lease early. Landlord makes no effort to re-rent the apartment and
sues for all remaining rent. Landlord had duty to mitigate by trying to re-rent.

How to Plead: "Plaintiff failed to mitigate damages by [describe what plaintiff should have
done], and any damages should be reduced accordingly."

Common Examples:
e Landlords must try to re-rent
o Employees must seek comparable employment
e Buyers must seek substitute goods

o Injured persons must seek reasonable medical care

Important Note: This doesn't eliminate liability, but reduces the amount of recoverable
damages.

Burden of Proof: You must show what plaintiff should have done and failed to do.

41. Preemption

What It Means: Federal law overrides state law and prevents the plaintiff's claim.
When to Use It:

Plaintiff's claim is based on state law

Federal law occupies the same area

Congress intended federal law to be exclusive
State law conflicts with federal law

Example: Plaintiff sues under state consumer protection law for airline ticket practices. Federal
aviation law may preempt state regulation of airlines.
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How to Plead: "Plaintiff's claims are preempted by federal law, specifically [cite federal
statute/regulation]."

Types of Preemption:
o Express preemption: Federal law explicitly says it preempts state law
o Implied preemption: Federal law implicitly occupies the field

e Conflict preemption: Compliance with both laws is impossible

Burden of Proof: You must prove federal law preempts the state law claim.

Chapter 8: Equitable Defenses
These 8 fairness-based defenses argue that the plaintiff's conduct makes it unjust to grant relief.

42. Unclean Hands

What It Means: The plaintiff engaged in misconduct related to the dispute and shouldn't be
allowed to benefit from their own wrongdoing.

When to Use It:
e Plaintiff's own misconduct relates to the claim
o Plaintiff is asking for equitable relief

e It would be unfair to help plaintiff given their conduct

Example: A business partner sues you for breach of fiduciary duty, but they also breached their
duties and engaged in self-dealing.

How to Plead: "Plaintiff comes to this Court with unclean hands, having [describe plaintiff's
misconduct], and is therefore not entitled to equitable relief."

Requirements:
1. Plaintiff engaged in misconduct
2. Misconduct relates to the transaction at issue
3. Misconduct affected the parties' relationship
4. 1t would be unfair to grant plaintiff relief

Important Notes:

e Only applies to equitable claims (injunction, specific performance, reformation)
e Doesn't apply to legal claims (money damages)
e Misconduct must relate to the specific transaction
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Burden of Proof: You must prove plaintiff's misconduct and its relationship to the claim.

43. Laches

What It Means: The plaintiff waited too long to sue and it would be unfair to allow the claim
now.

Difference from Statute of Limitations: Laches is about unreasonable delay and prejudice, not
just time limits. Even if statute of limitations hasn't expired, laches can bar the claim.

When to Use It:
o Plaintiff delayed unreasonably before suing
e The delay prejudiced you (you lost evidence, witnesses died, you relied on plaintiff's
inaction)

e It would be unfair to allow the claim now

Example: Plaintiff knew about your alleged trademark infringement in 2018 but didn't sue until
2024. In the meantime, you invested heavily in the brand and built substantial goodwill.

How to Plead: "Plaintiff's claims are barred by laches due to Plaintiff's unreasonable delay in
bringing this action and the resulting prejudice to Defendant."

Elements:
1. Unreasonable delay by plaintiff
2. Prejudice to defendant from the delay
3. Plaintiff knew or should have known of the claim

Burden of Proof: You must prove both unreasonable delay and prejudice.

44. Estoppel

What It Means: The plaintiff's prior conduct or statements led you to rely on something, and
now plaintiff shouldn't be allowed to contradict it.

Types:
Equitable Estoppel: Plaintiff's conduct induced your detrimental reliance

Promissory Estoppel: Plaintiff made a promise, you relied on it, and it would be unjust not to
enforce it
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Collateral Estoppel: (see earlier under procedural defenses)
When to Use It:

o Plaintiff made statements or took actions

e You reasonably relied on them

e You changed your position based on that reliance

e You'd be harmed if plaintiff is now allowed to take a contrary position

Example: Your landlord told you verbally not to worry about being one day late with rent. You
paid one day late for months. Now landlord sues for breach and eviction.

How to Plead: "Plaintiff is estopped from asserting [claim/position] based on Plaintiff's prior
[statements/conduct] upon which Defendant reasonably relied."

Requirements:
1. Plaintiff's representation (statement or conduct)
2. Your reasonable reliance
3. Change in your position
4. Injustice if estoppel not applied

Burden of Proof: You must prove reliance and change of position.

45. Waiver
What It Means: The plaintiff intentionally gave up their right to make this claim.
When to Use It:

o Plaintiff knew they had a right

o Plaintiff voluntarily abandoned that right

o Plaintiff's conduct shows clear intent to give up the right

Example: Your lease required 30 days' notice. You gave 20 days' notice every time you were
late for three years, and landlord never objected. Landlord has waived the 30-day requirement.

How to Plead: "Plaintiff waived any right to [claim/relief] through Plaintiff's voluntary
relinquishment of this right, as evidenced by [describe conduct showing waiver]."

Difference from Estoppel: Waiver is about giving up a known right; estoppel is about inducing
detrimental reliance.
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Important Note: Waiver requires intentional relinquishment, not mere delay or inaction (though
those can support estoppel).

Burden of Proof: You must prove plaintiff knew of the right and intentionally gave it up.

46. Ratification

What It Means: The plaintiff accepted the benefits of your conduct and cannot now complain
about it.

When to Use It:
e You did something the plaintiff now complains about
o Plaintiff knew about it
o Plaintiff accepted benefits from it

e Plaintiff's conduct showed approval

Example: You renovated a property you jointly owned without co-owner's permission. Co-
owner used and enjoyed the renovations for two years. Now co-owner sues you for the costs.

How to Plead: "Plaintiff ratified Defendant's conduct by [accepting benefits/affirming the
transaction] and cannot now repudiate it."

Requirements:
1. Knowledge of the facts
2. Acceptance of benefits or affirmative approval

3. Time for rejection has passed

Burden of Proof: You must prove plaintiff's knowledge and acceptance of benefits.

47. Unconscionable Conduct (Equitable)

What It Means: (Similar to unconscionability defense above, but applied as an equitable
defense)

The plaintiff's conduct in the transaction or in bringing the lawsuit is so unfair that equity won't
help them.

When to Use It:

o Plaintiff used oppressive tactics
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e QGross disparity in bargaining power
o Plaintiff took unfair advantage
o Enforcement would shock the conscience

How to Plead: "Plaintiff's conduct was unconscionable and equity will not aid one who has
acted unconscionably."

This overlaps with unclean hands but focuses specifically on fairness in the transaction
itself.

48. Adequate Remedy at Law
What It Means: Plaintiff is seeking equitable relief when money damages would be sufficient.
When to Use It:

o Plaintiff seeks injunction or specific performance

e Money damages would fully compensate plaintiff

o Equitable relief is unnecessary

Example: Plaintiff sues for an injunction to prevent you from competing, but money damages
would fully compensate any harm.

How to Plead: "Plaintiff has an adequate remedy at law through monetary damages and is not
entitled to equitable relief."

Important Note: Equitable relief is extraordinary and only available when legal remedies are
inadequate.

Burden of Proof: You must show that money damages would be sufficient.

49. Acquiescence

What It Means: The plaintiff knew about your conduct for a long time and by their silence or
inaction impliedly consented to it.

When to Use It:

You've been doing something for a long time
Plaintiff knew about it

Plaintiff never objected

Plaintiff's silence implied consent
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Example: You've parked in a disputed area between properties for 10 years. Neighbor knew and
never complained. Now neighbor sues for trespass.

How to Plead: "Plaintiff acquiesced to Defendant's conduct through Plaintiff's knowledge and
failure to object over [time period]."

Similar to Waiver: But acquiescence is based more on passive acceptance through silence.

Burden of Proof: You must prove plaintiff's knowledge and failure to object.

Chapter 9: Defenses by Case Type

This chapter helps you quickly identify which defenses typically apply to different types of
lawsuits.

Breach of Contract Cases
Most Common Defenses:

o Statute of Limitations

o Failure to State a Claim
e Payment

e Accord and Satisfaction
o Release

o Failure of Consideration
o Statute of Frauds

o Fraud/Misrepresentation
e Duress

e Undue Influence

e Unconscionability

e Lack of Capacity

o Impossibility/Impracticability
e Frustration of Purpose

o lllegality

e Waiver

o Estoppel

Example Scenario: Credit card company sues for unpaid debt.
Consider These Defenses:
o Statute of Limitations (most important)

o Payment (if you paid)
o Identity theft (not you)
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e Accord and Satisfaction (if settled)
o Usury/Illegality (if interest rate illegal)

Personal Injury / Negligence Cases
Most Common Defenses:

o Statute of Limitations

o Contributory Negligence

o Comparative Negligence

e Assumption of Risk

e Lack of Causation

e Consent

e Self-Defense (if applicable)
o Mitigation of Damages

e Release (if signed waiver)

Example Scenario: Plaintiff sues for injuries from car accident.

Consider These Defenses:
o Comparative/Contributory Negligence (was plaintiff also careless?)
o Statute of Limitations (how long ago was the accident?)

e Assumption of Risk (did plaintiff knowingly accept risk?)
o Failure to mitigate (did plaintiff refuse medical treatment?)

Defamation Cases (Libel/Slander)

Most Common Defenses:

o Truth (absolute defense)

e Privilege (absolute or qualified)
e Opinion (not statement of fact)
o Public Figure/Actual Malice

o Statute of Limitations

o Consent

Example Scenario: Former employee sues for negative job reference.
Consider These Defenses:

e Truth (was the statement accurate?)
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e Qualified Privilege (employment references protected)
e Opinion (was it an opinion vs. fact?)

Property/Real Estate Disputes
Most Common Defenses:
o Statute of Limitations

o Statute of Frauds
o Payment

o Release

o Estoppel

e  Waiver

e Acquiescence
e Laches

e Necessity (emergency access)
Example Scenario: Neighbor sues for trespass/boundary dispute.
Consider These Defenses:

e Acquiescence (have you used the land for years?)

o Estoppel (did neighbor lead you to believe it was okay?)
e Necessity (emergency situation?)

e Prescriptive easement (long-term use?)

Debt Collection Cases
Most Common Defenses:

o Statute of Limitations (MOST IMPORTANT)
o Payment

e Identity Theft

e Accord and Satisfaction

e Discharge in Bankruptcy

o Standing (does plaintiff own the debt?)

o Fraud/Misrepresentation

e Unconscionability

o Illegality (usury)

o Failure to State a Claim

Example Scenario: Debt buyer sues for old credit card debt.
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Consider These Defenses:

o Statute of Limitations (calculate carefully)

o Standing (can they prove they own the debt?)
o Improper service (were you properly served?)
e Payment (do you have proof?)

o Bankruptcy discharge (if applicable)

Landlord-Tenant Cases

Most Common Defenses:

o Payment

o Habitability Issues (constructive eviction)
e Waiver

o Estoppel

e Breach by Landlord

o Retaliatory Eviction

o Failure to Mitigate Damages
o Statute of Limitations

Example Scenario: Landlord sues for unpaid rent.
Consider These Defenses:

e Payment (do you have receipts?)

e Uninhabitable conditions (landlord's breach)

e Waiver (did landlord accept late payments before?)
o Retaliatory eviction (if applicable)

Employment Cases
Most Common Defenses:

o Statute of Limitations

e Arbitration Agreement

e Release

o Legitimate Business Reason

e Comparative Fault

e Mitigation of Damages

e Preemption (federal law)

e Immunity (government employers)
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Example Scenario: Former employee sues for wrongful termination.
Consider These Defenses:

e Arbitration agreement (must arbitrate?)

o Legitimate business reason (performance issues)

e At-will employment (if applicable)
o Release (if signed severance agreement)

Consumer Protection Cases

Most Common Defenses:

e Truth

e Compliance with Law
e  Waiver

o Release

e Preemption (federal law)
o Lack of Standing
o Failure to State a Claim

Example Scenario: Customer sues under consumer protection statute.
Consider These Defenses:

Truth (accurate disclosures made)

Compliance (followed all regulations)

Waiver (customer signed arbitration agreement)
Preemption (federal law controls)

Assault/Battery Cases
Most Common Defenses:

e Self-Defense

¢ Defense of Others

e Consent

e Defense of Property

e Necessity

o Statute of Limitations

Example Scenario: Someone sues you for pushing them.
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Consider These Defenses:
o Self-defense (were they attacking you?)

e Defense of others (were you protecting someone?)
e Consent (did they consent to contact—sports, for example?)

Chapter 10: Burden of Proof

Understanding Who Must Prove What

One of the most important concepts in affirmative defenses is the burden of proof—who has to
prove what, and how convincing that proof must be.

General Rule: You Bear the Burden

Unlike denials (where the plaintiff must prove their claim), with affirmative defenses, you
generally bear the burden of proving the defense. This means:

1. You must introduce evidence supporting the defense

2. The evidence must be convincing enough to meet the legal standard
3. Ifyou fail to prove the defense, you lose its benefit

Standards of Proof

Preponderance of the Evidence: (Most common for civil defenses)
More likely than not; 51% probability; "more probable than not"

Clear and Convincing Evidence: (Some defenses, like fraud)
Highly probable; substantially more likely to be true than not

Shifting Burdens
Some defenses involve shifting burdens:
Example: Statute of Limitations

1. You prove the claim is old enough to be time-barred
2. Burden shifts to plaintiff to prove an exception (tolling, discovery rule, etc.)

Example: Contributory Negligence

1. You prove plaintiff was negligent
2. Plaintiff then must prove their negligence didn't cause the harm
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Practical Implications
When You Raise a Defense, Prepare to Prove It:
e Gather documents
o Identify witnesses
e Collect evidence
e Prepare to testify
Don't Rely on Weak Defenses:

o Ifyou can't prove it, the defense won't help
e Focus your energy on defenses you can support with evidence

Some Defenses Are Easier to Prove Than Others:
Easier:
o Payment (have receipts, bank records)
o Statute of Limitations (simple date calculation)
o Discharge in Bankruptcy (have discharge order)
o Release (have signed document)
Harder:
e Fraud (must prove intent to deceive)
e Duress (must prove improper threat)

e Undue Influence (must prove improper use of trust)
e Unconscionability (highly subjective)

Chapter 11: Common Mistakes to Avoid

Mistake 1: Not Asserting Defenses Early Enough

The Problem: Most affirmative defenses must be asserted in your Answer. If you don't include
them, they're waived.

The Solution: Include all potentially applicable defenses in your Answer, even if you're not
certain they'll succeed. You can always narrow your defenses later.

Mistake 2: Confusing Denials with Affirmative Defenses
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The Problem: "I deny the allegations" is NOT an affirmative defense. It's just a denial.

The Solution: Affirmative defenses assume the allegations are true but provide a legal reason
why you shouldn't be liable anyway.

Wrong: "Defendant denies breaching the contract” (this is just a denial)

Right: "Even if Defendant breached the contract, the statute of limitations bars this claim"
(affirmative defense)

Mistake 3: Being Too Vague

The Problem: "Defendant asserts all applicable affirmative defenses" or "Defendant reserves the
right to assert other defenses" without listing any specific defenses.

The Solution: List specific defenses by name. Courts may not allow you to rely on defenses you
haven't specifically pled.

Wrong: "Defendant asserts various defenses"

Right: "Defendant asserts the following defenses: (1) Statute of Limitations, (2) Payment, (3)
Comparative Negligence..."

Mistake 4: Providing Too Much Detail
The Problem: Writing pages of explanation, argument, and evidence in the Answer.

The Solution: Your Answer isn't the place for detailed arguments. Save those for motions and
trial. Just clearly state the defense.

Wrong: "The statute of limitations is four years under Section 123.45 of the State Code, and
courts have held in numerous cases including Smith v. Jones that the period begins to run

from..." (half a page of argument)
Right: "This action is barred by the applicable statute of limitations."

Mistake 5: Not Investigating Before Asserting
The Problem: Asserting defenses without factual basis can result in sanctions.

The Solution: Do reasonable investigation before asserting defenses. Don't assert defenses you
know are false.
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Example: Don't claim "payment" if you know you didn't pay. Don't claim "statute of limitations"
without checking the dates.

Mistake 6: Asserting Contradictory Defenses Without Explanation

The Problem: Some defenses contradict each other, which can confuse the court or undermine
your credibility.

The Solution: It's generally okay to plead alternative or even inconsistent defenses, but be
prepared to explain that you're asserting them in the alternative.

Example: You can assert both "I never entered into a contract" (denial) AND "Even if there was
a contract, it was procured by fraud" (affirmative defense). Courts allow alternative pleading.

Mistake 7: Forgetting About Jurisdiction-Specific Defenses
The Problem: Every state has unique defenses or variations on standard defenses.
The Solution: Research your state's specific rules. Some examples:

e Some states have "tender back" requirements for rescission

o Some states have special defenses for consumer cases
e Some states have unique privilege rules for defamation

Mistake 8: Not Understanding Comparative vs. Contributory Negligence
The Problem: These defenses have VERY different effects depending on your state.
The Solution: Know your state's rule:

o Contributory negligence states: Even 1% plaintiff fault = plaintiff gets nothing

o Comparative negligence states: Damages reduced by plaintiff's percentage of fault
o Know whether your state is pure or modified comparative

Mistake 9: Waiving Defenses by Conduct

The Problem: Some defenses can be waived by your conduct after filing the Answer.
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Examples:
e Lack of personal jurisdiction: Waived if you participate in the case without raising it
e Improper venue: Waived if not raised early

o Statute of frauds: Waived if you admit the contract in discovery

The Solution: If you have a jurisdictional or procedural defense, raise it immediately and don't
take actions inconsistent with it.

Mistake 10: Ignoring the Prayer for Relief
The Problem: After asserting defenses, forgetting to ask the court for what you want.
The Solution: Always include a prayer for relief after your affirmative defenses:
"WHEREFORE, Defendant respectfully requests that this Court:

1. Dismiss the Complaint with prejudice;

2. Award Defendant costs and attorney's fees; and
3. Grant such other and further relief as the Court deems just and proper."

Chapter 12: State-Specific Considerations

Important Note on State Variations

While the affirmative defenses in this handbook are recognized in most U.S. jurisdictions, every
state has its own rules, variations, and additional defenses. This chapter highlights some
mayjor state-specific issues, but you MUST research your specific state's laws.

Contributory vs. Comparative Negligence States

Contributory Negligence States (Only 5):

e Alabama
e District of Columbia

e Maryland
e North Carolina
e Virginia

In these jurisdictions, if plaintiff is even 1% at fault, they recover NOTHING.
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Pure Comparative Negligence States: Plaintiff can recover even if 99% at fault (just reduced
proportionally)

e Alaska, Arizona, California, Florida, Kentucky, Louisiana, Mississippi, Missouri, New
Mexico, New York, Rhode Island, Washington

Modified Comparative Negligence States: Two variations:
50% Bar Rule: Plaintiff recovers only if 50% or less at fault

e Arkansas, Colorado, Georgia, Idaho, Kansas, Maine, Nebraska, North Dakota,
Oklahoma, South Carolina, Tennessee, Utah, West Virginia

51% Bar Rule: Plaintiff recovers only if 51% or less at fault

e Connecticut, Delaware, Hawaii, Illinois, Indiana, lowa, Massachusetts, Michigan,
Minnesota, Montana, Nevada, New Hampshire, New Jersey, Ohio, Oregon,
Pennsylvania, Texas, Vermont, Wisconsin, Wyoming

Statute of Limitations Variations

Statutes of limitations vary significantly by state. Here are general ranges, but CHECK YOUR
STATE:

Personal Injury:

o 1 year: Kentucky, Louisiana, Tennessee
o 2 years: Most states

o 3 years: Several states

e 6 years: Maine

Breach of Written Contract:

e 3 years: Louisiana

e 4 years: Many states (New York, California, Texas)

e 5 years: Several states (Florida, Ohio, Pennsylvania)

e 6 years: Many states (Connecticut, Maine, Massachusetts)
e 10 years: Rhode Island

Breach of Oral Contract: Usually 2-4 years (shorter than written contracts)
Important: The statute of limitations can be "tolled" (paused) for various reasons, including:
e Defendant is out of state

o Plaintiff is a minor
e Defendant fraudulently concealed the claim
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o Plaintiff didn't discover the injury
State-Specific Defenses

Community Property States: Special marital property defenses in: Arizona, California, Idaho,
Louisiana, Nevada, New Mexico, Texas, Washington, Wisconsin

Anti-SLAPP Statutes: Special defenses against lawsuits designed to silence speech in:
California, Texas, Oregon, Nevada, and others

Consumer Protection Variations: Many states have unique consumer protection statutes with
special defenses

Dram Shop Laws: States vary on whether bars can be liable for serving intoxicated patrons
Dog Bite Liability:

o Strict liability states: Owner liable regardless of prior knowledge
e One-bite rule states: Liability only if owner knew of dangerous propensity

Where to Research Your State's Laws

State Supreme Court Website: Most have free access to state statutes and rules
Legal Aid Organizations: Often have free self-help resources

State Bar Association: May have public resources

Law Libraries: County courthouses often have law libraries open to the public
Cornell Legal Information Institute: https://www.law.cornell.edu/

MRS

Chapter 13: Sample Affirmative Defense Language

This chapter provides ready-to-use language for pleading affirmative defenses in your Answer.
Simply fill in the bracketed information with your specific facts.

Template Format

AFFIRMATIVE DEFENSES

Without waiving any defenses, Defendant asserts the following
affirmative defenses:

1. [Defense Name]
[One or two sentences stating the defense]

2. [Next Defense Name]
[One or two sentences stating the defense]
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Sample Language by Defense

Statute of Limitations: "Plaintiff's claims are barred by the applicable statute of limitations. The
claims accrued on or before [DATE], and this action was not filed until [DATE], exceeding the
[X]-year limitations period."

Failure to State a Claim: "The Complaint fails to state a claim upon which relief can be
granted, as Plaintiff has not alleged facts sufficient to establish [the essential elements of the
claim]."

Payment: "Defendant paid the amounts claimed by Plaintiff, as evidenced by [check/wire
transfer/receipt] dated [DATE]."

Contributory/Comparative Negligence: "Plaintiff's own negligence caused or contributed to
the alleged injuries and damages. Plaintiff [describe plaintiff's negligent conduct]. Any recovery
should be barred or reduced proportionally pursuant to [State]'s [contributory/comparative]
negligence law."

Assumption of Risk: "Plaintiff expressly assumed the risk of injury by signing a waiver and
release dated [DATE]." OR "Plaintiff impliedly assumed the risk of injury by voluntarily
participating in [ACTIVITY] with full knowledge and appreciation of the risks involved."

Accord and Satisfaction: "The dispute between the parties was resolved by accord and
satisfaction when Plaintiff accepted Defendant's settlement payment of f AMOUNT] on
[DATE] in full satisfaction of all claims."

Release: "Plaintiff executed a release dated [DATE], releasing Defendant from all claims arising
from [INCIDENT/TRANSACTION]."
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Discharge in Bankruptcy: "Plaintiff's claims were discharged in Defendant's bankruptcy case,
[CASE NUMBER], in the [ BANKRUPTCY COURT], with discharge entered on [DATE].
Plaintiff is barred by the bankruptcy discharge from pursuing collection of this debt."

Statute of Frauds: "The alleged contract is unenforceable under the statute of frauds as it
[involves sale of real estate/cannot be performed within one year/involves goods over $500/etc. ]
and is not in writing and signed by Defendant."

Self-Defense: "Defendant acted in lawful self-defense in response to Plaintiff's [attack/threat of
imminent harm]. Defendant reasonably believed they were in imminent danger and used only
proportional force necessary to defend themselves."

Defense of Others: "Defendant acted in lawful defense of [THIRD PARTY NAME] who was
facing imminent harm from Plaintiff. Defendant reasonably believed [third party] was in danger
and used only proportional force necessary to protect them."

Consent: "Plaintiff consented to the conduct at issue [expressly by stating...]/[impliedly by their
conduct of...]."

Duress: "The contract is voidable because Defendant signed under duress caused by Plaintiff's
improper threats of [DESCRIBE THREAT]. Defendant had no reasonable alternative but to
agree."

Undue Influence: "The contract is voidable due to undue influence exerted by Plaintiff, who
occupied a position of trust and confidence as Defendant's [attorney/advisor/caregiver/etc.] and
used that position to secure unfair advantage."

Fraud/Misrepresentation: "The contract is voidable due to Plaintiff's fraudulent
misrepresentation that [STATE THE FALSE REPRESENTATION], which was false, which
Plaintiff knew or should have known was false, upon which Defendant reasonably relied to their
detriment."
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Impossibility: "Performance of the contract became impossible due to [UNFORESEEABLE
EVENT] beyond Defendant's control, which occurred on [DATE]. [Describe how it made
performance impossible.]"

Frustration of Purpose: "The purpose of the contract was frustrated by [UNFORESEEABLE
EVENT], making performance pointless despite remaining physically possible. Both parties
understood the purpose was [STATE PURPOSE]."

Unconscionability: "The contract is unenforceable as unconscionable due to both procedural
and substantive unconscionability. [Describe unfair bargaining process and/or grossly unfair
terms. "

Lack of Capacity: "Defendant lacked capacity to enter into the contract due to [minority/mental
incapacity/intoxication] at the time of execution. Defendant was [under age 18/mentally
incompetent/severely intoxicated] on [DATE]."

Truth (Defamation): "The statements at issue are substantially true, and truth is an absolute
defense to defamation. [Briefly state what was true.]"

Privilege (Defamation): "Defendant's statements are protected by [absolute/qualified] privilege
as they were made [in judicial proceedings/in employment reference/etc.]."

Mitigation of Damages: "Plaintiff failed to mitigate damages by [failing to seek comparable
employment/failing to obtain substitute goods/failing to re-rent the premises/etc.]. Any damages
should be reduced by the amount Plaintiff could have avoided through reasonable mitigation
efforts."

Failure of Consideration: "There was a total failure of consideration as Plaintiff failed to
provide the promised [goods/services/performance] required by the contract."
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Unclean Hands: "Plaintiff comes to this Court with unclean hands, having engaged in
[DESCRIBE MISCONDUCT] related to this transaction. Plaintiff should not be permitted to
benefit from their own misconduct."

Laches: "Plaintiff's claims are barred by laches due to Plaintiff's unreasonable delay in bringing
this action. Plaintiff knew of the facts giving rise to this claim since [DATE] but did not file suit
until [DATE]. This delay has prejudiced Defendant by [describe prejudice—Ilost evidence,
witnesses unavailable, reliance on inaction, etc.]."

Estoppel: "Plaintiff is estopped from asserting [CLAIM/POSITION] based on Plaintiff's prior
[statements/conduct] upon which Defendant reasonably relied to their detriment by [describe
how you changed your position]."

Waiver: "Plaintiff waived any right to [CLAIM/RELIEF] through Plaintiff's voluntary and
intentional relinquishment of this known right, as evidenced by [describe conduct showing
waiver]."

Res Judicata: "Plaintiff's claims are barred by the doctrine of res judicata, as these matters were
or could have been fully litigated in [CASE NAME], [CASE NUMBER], [COURT], which
resulted in [final judgment/dismissal] on [DATE]."

Collateral Estoppel: "The issue of [SPECIFIC ISSUE] is barred by collateral estoppel based on
the determination in [PRIOR CASE NAME], [CASE NUMBER], [COURT], wherein it was
determined that [state the finding]."

Complete Sample Answer with Affirmative Defenses

[COURT NAME]
[COUNTY/DISTRICT]

[PLAINTIFF NAME],
Plaintiff,
V. Case No.: [CASE NUMBER]
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[DEFENDANT NAME],
Defendant.
ANSWER TO COMPLAINT
Defendant [YOUR NAME] answers the Complaint as follows:
RESPONSE TO ALLEGATIONS
1. Defendant admits the allegations in Paragraph 1 of the Complaint.
2. Defendant denies the allegations in Paragraph 2 of the Complaint.

3. Defendant lacks sufficient knowledge or information to admit or
deny the allegations in Paragraph 3 and therefore denies them.

[Continue for all numbered paragraphs]
AFFIRMATIVE DEFENSES

Without waiving any defenses, Defendant asserts the following
affirmative defenses:

1. Statute of Limitations: Plaintiff's claims are barred by the
applicable statute of limitations.

2. Payment: Defendant paid the amounts claimed by Plaintiff.

3. Comparative Negligence: Plaintiff's own negligence caused or
contributed to the alleged injuries and damages.

4. Failure to Mitigate Damages: Plaintiff failed to take reasonable
steps to mitigate their damages.

5. Failure to State a Claim: The Complaint fails to state a claim
upon which relief can be granted.

PRAYER FOR RELIEF

WHEREFORE, Defendant respectfully requests that this Court:
Dismiss the Complaint with prejudice;

Award Defendant costs incurred in defending this action;

Award Defendant attorney's fees to the extent permitted by law; and
Grant such other and further relief as the Court deems just and proper.

DSw N

Dated: [DATE]

Respectfully submitted,

[YOUR NAME]

[YOUR ADDRESS]
[YOUR PHONE]
[YOUR EMAIL]
Defendant, Pro Se
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CERTIFICATE OF SERVICE

I hereby certify that on [DATE], I served a true and correct copy of
this Answer to Complaint on Plaintiff's counsel via [method of service]:

[PLAINTIFF'S ATTORNEY NAME]
[ADDRESS]

[YOUR NAME]

Chapter 14: Strategic Considerations

When to Assert Multiple Defenses
General Rule: Assert All Potentially Applicable Defenses

It's almost always better to include too many defenses rather than too few. You can always
abandon weak defenses later, but you usually cannot add new ones after your Answer is filed.

Benefits of Multiple Defenses:
e Provides backup if one defense fails
o Shows the court you have multiple grounds for relief
o Strengthens settlement negotiating position
e Preserves all rights
Caution: Don't assert defenses that are clearly inapplicable or frivolous, as this can:
e Undermine your credibility

e Subject you to sanctions
o Confuse your central arguments

Prioritizing Your Defenses

Not all defenses are equally strong. Focus your evidence and arguments on your strongest
defenses.

Strongest Defenses (if applicable):
1. Statute of Limitations (complete bar if proven)

2. Discharge in Bankruptcy (complete bar)
3. Release (complete bar if valid)
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4. Payment (complete bar)
5. Res Judicata (complete bar)

Moderate Defenses:

o Comparative negligence (reduces damages)

e Mitigation failure (reduces damages)

o Failure of consideration (may reduce or eliminate liability)
Weaker/Harder to Prove:

e Fraud (requires proving intent)

e Unconscionability (highly subjective)
e Undue influence (hard to prove)

Procedural Strategy
Should You File a Motion to Dismiss First?
Sometimes it's better to file a motion to dismiss rather than (or in addition to) an Answer:

File Motion to Dismiss If:

You have a strong statute of limitations defense

You have a jurisdictional defense

The complaint is clearly legally deficient

e You want to test the legal sufficiency before discovery

Downside:
e Delays the case
e Costs time and money
o Ifdenied, you still have to answer

e« Some defenses are waived if not in the motion

Consult an Attorney: Motion practice can be complex.

Discovery Considerations
Be Careful What You Admit in Discovery:

e Admitting the contract may waive statute of frauds defense
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e Admitting you were present may waive alibi defenses
e Admitting fault may waive certain defenses

Use Discovery to Support Your Defenses:

e Request documents showing plaintiff's comparative fault

e Request evidence of mitigation efforts

e Request proof of the contract (if asserting statute of frauds)
e Request dates to support statute of limitations

Settlement Considerations
Defenses as Leverage:
Strong affirmative defenses significantly increase your settlement leverage:

Strong Statute of Limitations Defense: "My debt is time-barred. I'll settle for 10% to avoid the
hassle, but if you force me to court, you'll get nothing."

Strong Comparative Negligence Defense: "Evidence shows you were 60% at fault. Instead of
recovering nothing (or heavily reduced damages), let's settle for 20% of your claimed damages."

Bankruptcy Discharge: "This debt was discharged. You're violating the discharge order.
Dismiss this lawsuit or I'll file for sanctions."

When to Hire an Attorney
Consider hiring an attorney if:

e The case involves large amounts of money

o The case is legally complex

e You have multiple strong defenses but need help proving them
o The plaintiff has an attorney

e You're not comfortable with court procedures

e You need help with discovery

o Settlement negotiations are going nowhere

Many attorneys offer:
o Free initial consultations

o Limited scope representation (help with specific tasks)
o Flat fees for certain services
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o Contingency fees (in some cases)

The Psychology of Defense
Multiple Defenses Send a Message:

"This defendant is prepared to fight. They have multiple grounds for relief. Settlement might be
better than risking complete loss."

But Don't Overdo It:

Asserting 20 weak defenses can backfire. Focus on 3-7 strong defenses rather than throwing
everything at the wall.

Chapter 15: Glossary of Terms

Affirmative Defense: A legal argument that, if proven, defeats or reduces plaintiff's claim even
if allegations are true.

Burden of Proof: The obligation to prove a claim or defense.

Collateral Estoppel: Doctrine preventing re-litigation of issues already decided.
Comparative Negligence: Defense reducing damages based on plaintiff's percentage of fault.
Contributory Negligence: Defense barring recovery if plaintiff was at all negligent.
Denial: Statement that allegations are false (different from affirmative defense).
Discovery: Pre-trial process of exchanging information and evidence.

Equitable Relief: Non-monetary remedies like injunctions, specific performance.
Estoppel: Doctrine preventing a party from contradicting prior statements or conduct.
Fraudulent Misrepresentation: Intentionally false statement that induces reliance.
Laches: Unreasonable delay in asserting rights, causing prejudice.

Mitigation of Damages: Duty to take reasonable steps to reduce losses.

Pleading: Formal written statement filed with the court (complaint, answer, etc.).
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Prayer for Relief: Section of pleading stating what you want the court to do.
Preponderance of Evidence: Standard of proof meaning "more likely than not."
Pro Se: Representing yourself without an attorney.

Release: Document giving up legal rights or claims.

Res Judicata: Doctrine barring re-litigation of matters already decided.

Statute of Frauds: Law requiring certain contracts to be in writing.

Statute of Limitations: Time limit for filing a lawsuit.

Tolling: Pausing the statute of limitations for certain reasons.
Unconscionability: Contract term or bargaining process that is extremely unfair.

Waiver: Intentional relinquishment of a known right.

Chapter 16: Additional Resources
Finding Legal Help
Legal Aid Organizations:
e Legal Services Corporation: www.lsc.gov (find local legal aid)
o State bar "lawyer referral services"
e Law school clinics (many offer free help)
Online Resources:
e Nolo.com (plain-English legal information)
o Justia.com (free legal information and forms)

e Cornell Legal Information Institute: www.law.cornell.edu
o State court websites (often have self-help sections)

Court Resources
Most courts provide:

o Self-help centers
e Form answers and instructions
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e Free legal clinics
e Procedure guides for pro se litigants

How to Find: Search "[Your County] Superior Court self-help" or visit the courthouse.
Books for Pro Se Litigants

o "Represent Yourself in Court" by Paul Bergman and Sara Berman (Nolo)

e "The Lawsuit Survival Guide" by Joseph Matthews (Nolo)

e Your state may have specific pro se guides

State-Specific Resources

Every state bar association has resources for the public. Search "[Your State] Bar Association"
and look for:

e Public resources
o Lawyer referral service
e Legal aid directory
e Self-help materials
Federal Resources
For cases in federal court:
o www.uscourts.gov (federal courts website)

e Federal Rules of Civil Procedure
e Local rules for your district court

Important Reminder
This Handbook Is Education, Not Legal Advice

Every case is different. The information here is general education about affirmative defenses. For
advice about your specific situation, consult a licensed attorney in your state.

Laws Change

Legal rules change through new statutes and court decisions. Always verify that the information
here is still current for your jurisdiction.

Conclusion
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Affirmative defenses are powerful tools that can defeat or reduce claims against you—but only if
you properly assert them in your Answer. The key takeaways:

Assert defenses early in your Answer or risk waiving them
Include all potentially applicable defenses even if unsure

Be specific about which defenses you're asserting

Gather evidence to support your strongest defenses

Know your state's specific rules as they vary significantly

Focus on your strongest defenses while preserving others
Consider hiring an attorney for complex cases or strong defenses

NouvhkLd—

By understanding and properly using affirmative defenses, you significantly improve your
chances of successfully defending against a lawsuit. These defenses level the playing field and
ensure that plaintiffs cannot simply make allegations—they must prove their case, and even if
they do, your defenses may protect you.

Remember: Being sued is stressful, but you have rights and legal defenses available to you. Take
advantage of them.

END OF HANDBOOK

© 2025 - This handbook is for educational purposes only and does not constitute legal advice.
Consult a licensed attorney for advice about your specific case.
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