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Chapter 1: Introduction

Who This Guide Is For

This guide is designed for self-represented litigants (pro se defendants) who have been sued and
believe they have legal claims against the plaintiff. Whether you're facing a breach of contract

lawsuit, debt collection action, property dispute, or any other civil case, this guide will help you
understand when and how to assert your own claims against the person or entity suing you.

What This Guide Covers

This comprehensive resource explains:
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e What counter-claims are and how they differ from defenses

e When you must file a counter-claim (compulsory) vs. when it's optional (permissive)
o How to identify potential counter-claims in your case

o Step-by-step instructions for drafting a counter-claim

o Strategic considerations for whether to file

o Sample language and complete templates

e Common mistakes and how to avoid them

How to Use This Guide
1. Read Chapters 1-6 to understand counter-claim basics
2. Review Chapter 8 to identify common counter-claim types
3. Check Chapter 9 for counter-claims specific to your case type
4. Use Chapter 15-16 for drafting language and templates
5. Consult Chapter 10 for strategic guidance before filing

Important Legal Disclaimer

This guide provides general legal information and education. It is not legal advice and does not
create an attorney-client relationship. Laws vary by state and jurisdiction. Counter-claims can be
complex and have significant consequences. For advice about your specific case, consult a
licensed attorney in your state.

The Big Picture

When someone sues you, you don't just have to play defense. If the plaintiff has wronged you,
you can go on offense by asserting your own claims through a counter-claim. This can:

o Shift the dynamics of the case in your favor

e Increase your settlement leverage

o Potentially offset or exceed the plaintiff's claims

e Hold the plaintiff accountable for their wrongdoing
o Resolve all disputes between the parties in one case

Chapter 2: What Is a Counter-Claim?

The Basic Definition

A counter-claim is a claim you (the defendant) assert against the plaintiff in the same lawsuit.
It's essentially you suing the person who sued you, but within their existing lawsuit rather than
filing a separate case.

How It's Different from a Defense
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This is crucial to understand:

Defense: "I shouldn't have to pay you because of X reason."
Counter-Claim: "Not only should I not pay you, but YOU should pay ME because of Y."

Defense Example: "I deny breaching the contract" or "Your claim is time-barred."
Counter-Claim Example: "You breached the contract and caused me $50,000 in damages.'

'

Key Characteristics
A counter-claim is:

A separate claim with its own cause of action

Asserted by the defendant against the plaintiff

Filed in the same lawsuit (not a separate case)

Subject to the same procedural rules as the original complaint

b=

How It Works Procedurally

Original Complaint:
Plaintiff sues Defendant for $10,000

Answer with Counter-Claim:
Defendant denies the allegations AND counter-sues Plaintiff for $15,000

Possible Outcomes:

o Plaintiff wins: Defendant pays $10,000

e Defendant wins: Plaintiff pays $15,000

o Both win: Offset (Plaintiff pays Defendant $5,000 net)
o Both lose: Neither pays anything

Real-World Example

Scenario: A contractor sues you for $20,000 in unpaid work. However, the contractor did
shoddy work that you had to pay another contractor $30,000 to fix.

Your Response:

e In your Answer: Deny you owe the money; assert defenses (poor workmanship, breach
of contract)

e In your Counter-Claim: Sue the contractor for $30,000 for breach of contract and
negligent work

Result: Even if the contractor proves you owe $20,000, you may be entitled to $30,000,
resulting in a net judgment in your favor of $10,000.
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Chapter 3: Why File a Counter-Claim?

1. Offensive Strategy

Instead of just defending, you put the plaintiff on the defensive. They now have to worry about
YOUR claims against them.

2. Settlement Leverage
Counter-claims dramatically improve your negotiating position:

Without Counter-Claim:
"Plaintiff wants $10,000. Best I can do is negotiate down to $7,000."

With $15,000 Counter-Claim:

"You're suing me for $10,000, but I'm counter-suing for $15,000. Let's settle with you walking
away with nothing rather than risking owing me $15,000."

3. Offset Potential

Even if the plaintiff partially succeeds, your counter-claim may offset their recovery:
¢ Plaintiff wins $10,000
¢ You win $8,000 on counter-claim
e Net result: You pay only $2,000

4. One Case Resolution

Without a counter-claim, you might need to file a separate lawsuit later. Counter-claims allow
you to resolve everything in one proceeding, saving time and money.

5. May Be Required

Some counter-claims are compulsory (required). If you don't file them now, you may lose them
forever (see Chapter 4).

6. Psychological Impact
Counter-claims signal that you're serious and prepared to fight. This can:
e Make the plaintiff reconsider their case

e Encourage settlement
e Show the court you have legitimate grievances
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o Level the playing field psychologically
7. Discovery Benefits

Filing a counter-claim gives you the right to conduct discovery on your claims, which may reveal
helpful information.

8. Damages Recovery

If your counter-claim succeeds, you can recover:
o Compensatory damages (actual losses)
e In some cases, punitive damages

e Attorney's fees (if allowed by law or contract)
o Court costs

Chapter 4: Compulsory vs. Permissive Counter-Claims

This is one of the most important distinctions in counter-claim law. Understanding the difference
can determine whether you lose your claim forever.

Compulsory Counter-Claims
Definition: A counter-claim that must be asserted in the current lawsuit or it's waived forever.
Rule: Under Federal Rule 13(a) and similar state rules, a counter-claim is compulsory if it:

1. Arises out of the same transaction or occurrence as the plaintiff's claim, AND
2. Does not require adding parties that aren't already in the case

Key Point: If you don't file a compulsory counter-claim now, you generally cannot file it later
in a separate lawsuit. It's waived.

Example 1 - Compulsory:
Scenario: A buyer sues you (the seller) for selling a defective car. You believe the buyer
damaged the car after purchase and still owes you money for unpaid repairs you made before the

sale.

Analysis: Your counter-claim arises from the same car transaction. It's compulsory. You must
file it now or lose it.

Example 2 - Compulsory:
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Scenario: Your landlord sues you for unpaid rent. The apartment had serious habitability issues,
and you had to pay for a hotel and repairs.

Analysis: Your claims arise from the same tenancy. They're compulsory. File them now or lose
them.

Example 3 - Compulsory:

Scenario: A contractor sues you for non-payment. The contractor damaged your property during
the work.

Analysis: Both claims arise from the same construction project. Your counter-claim is
compulsory. File it now.

Permissive Counter-Claims

Definition: A counter-claim that you may file but are not required to file. You can file it later in
a separate lawsuit if you prefer.

Rule: A counter-claim is permissive if it:

1. Does NOT arise out of the same transaction or occurrence, OR
2. Requires adding parties not already in the case

Example 1 - Permissive:

Scenario: Your neighbor sues you for a property line dispute. You also have an unrelated claim
that the neighbor owes you money from a business deal three years ago.

Analysis: The business debt is unrelated to the property dispute. It's permissive. You may file it,
but you're not required to.

Example 2 - Permissive:

Scenario: A debt collector sues you for an old credit card debt. You were recently in a car
accident with the collection attorney (the lawyer suing you).

Analysis: The car accident is unrelated to the debt. It's permissive. You can file it separately if
you prefer.

Example 3 - Permissive:

Scenario: A customer sues your business for fraud. Your business also has an unrelated contract
claim against the customer from a different transaction.
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Analysis: If the claims are from different transactions, it's permissive. You may file it, but
you're not required to.

The "Same Transaction or Occurrence' Test
This is the key question: Do both claims arise from the same transaction or occurrence?
Courts Consider:
e Are the facts substantially the same?
e Does the same evidence support both claims?
e Are the legal issues similar?
o s there logical relationship between the claims?
Gray Areas:

Sometimes it's unclear whether claims arise from the same transaction:

Example: Landlord sues for rent from 2024. You counter-sue for security deposit from when you
moved out in 2023. Same transaction? Maybe—courts differ.

When in Doubt: File the counter-claim now. It's safer to file an optional (permissive) counter-
claim than to risk waiving a compulsory one.

Special Considerations
Cannot Be Filed If:
e The claim was already pending in another court when this lawsuit started
e The claim requires a jury trial when the main case doesn't allow one (in some courts)
o Jurisdiction doesn't exist for the counter-claim
Strategic Note:
Even if a counter-claim is permissive (optional), there are often good reasons to file it anyway:
e Resolves everything in one case
e Provides settlement leverage

o Saves filing fees for a separate case
o Uses same discovery process

Chapter 5: When to File a Counter-Claim
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Timing Requirements
General Rule: Counter-claims must be filed with your Answer or shortly thereafter.

Federal Rule 13: Counter-claims must be filed with the Answer or within the time allowed for
the Answer.

State Rules Vary: Check your state's specific rules, but most follow similar timing:
o File with your Answer (most common)

e VWithin the time allowed for Answer (typically 20-30 days after service)
e By court deadline if court grants extension

Can You File a Counter-Claim Late?
Maybe, but it's risky:

Compulsory Counter-Claims: Courts are usually strict. If you miss the deadline, you'll likely
lose the claim forever.

Permissive Counter-Claims: You may be able to file late with court permission, but:
e You'll need to file a motion for leave to amend
e The court must grant permission
o The opposing party may object
o It looks bad to the court
Best Practice: File your counter-claim with your original Answer. Don't wait.

What If You Discover the Counter-Claim Later?

Scenario: You file your Answer. Three months later during discovery, you discover the plaintiff
defrauded you.

Options:

1. File a Motion to Amend: Ask the court for permission to add a counter-claim
o Explain why you didn't know about it earlier
o Show due diligence
o Argue no prejudice to plaintiff
2. File a Separate Lawsuit: If it's a permissive counter-claim, you can sue separately
(though less efficient)

Note: Courts are more lenient about late counter-claims when:

¢ You couldn't have known about it earlier
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e The information came from the plaintiff's discovery responses
e No prejudice to the other party
o Justice requires allowing it

The Amended Answer with Counter-Claim

If you already filed an Answer without a counter-claim, you'll need to file an ""Amended
Answer with Counter-Claim" or a "Supplemental Answer with Counter-Claim".

Process:
1. Draft the amended/supplemental answer
2. Include your counter-claim
3. File motion for leave to amend (if outside initial answer period)
4. Serve on the plaintiff
5. Get court approval if required

Chapter 6: What Makes a Valid Counter-Claim

Essential Elements
For a counter-claim to be valid, it must:

1. State a Recognized Cause of Action

o Breach of contract

o Negligence

o Fraud

o Violation of specific statute

o Other legally recognized claim
2. Contain Sufficient Factual Allegations

o Who did what

o When it happened

o How you were harmed

o Amount of damages
3. Be Against the Plaintiff (or sometimes co-plaintiffs)

o Cannot counter-sue someone not in the case

o Exception: "Cross-claims" against co-defendants (different rules)
4. Be Within Court's Jurisdiction

o Court must have subject matter jurisdiction

o Amount must be within court's limits (small claims, district court, etc.)
5. Not Be Time-Barred

o Must be within statute of limitations

o Even if the main case is recent, your counter-claim might be old
6. State Damages or Relief Sought
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o Specify dollar amount or type of relief
o Must be definite enough for plaintiff to understand

The Pleading Standard
Like any complaint, your counter-claim must meet the pleading standard:
Federal "Plausibility'" Standard (Twombly/Iqgbal):

o Facts must be plausible, not just possible
e More than conclusions or labels
e Enough detail to put plaintiff on notice

State Standards Vary:

e Some states require "notice pleading" (less detail)
e Others require more specific factual allegations

Common Causes of Action for Counter-Claims
Contract-Based:

e Breach of contract
e Breach of warranty
e Unjust enrichment
e Quantum meruit

Tort-Based:

e Negligence

e Fraud/misrepresentation

e Defamation

o Conversion (taking property)

o Intentional infliction of emotional distress
e Trespass

Statutory:

e Consumer protection violations

e Fair Debt Collection Practices Act (FDCPA)
e Fair Credit Reporting Act (FCRA)

e Employment discrimination

e Violations of specific state statutes

Equitable:
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e Rescission

e Reformation

e Declaratory judgment
e Injunction

What's NOT a Counter-Claim

Affirmative Defenses: These go in your Answer, not as counter-claims

o Statute of limitations

o Payment

e Waiver

o Comparative negligence

o These defeat plaintiff's claims but don't seek affirmative relief

Third-Party Claims: Claims against people not in the lawsuit require different procedures
(third-party complaints)

Chapter 7: How to Draft a Counter-Claim

Format and Structure

Y our counter-claim appears in the same document as your Answer but in a separate section.

Document Title: "ANSWER AND COUNTER-CLAIM" or "DEFENDANT'S ANSWER TO
COMPLAINT AND COUNTER-CLAIM"

Overall Structure:

1. Caption (same as original case)
2. Answer to Plaintiff's Complaint
- Responses to each paragraph

- Affirmative defenses
3. Counter-Claim
- Introduction/Parties
- Jurisdiction
- Factual allegations (numbered paragraphs)
- Legal claims (counts)
- Prayer for relief
4. Certificate of Service

Step-by-Step Drafting Process

Step 1: Identify Your Claims
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List all potential claims you have against the plaintiff arising from:

e The same transaction as the lawsuit
e The plaintiff's conduct
e Related matters

Step 2: Gather Facts
For each claim, identify:
e What happened (chronological order)
e When it happened (dates)
e Where it happened
e Who was involved
e What harm resulted
e Amount of damages
Step 3: Determine Legal Theories
Match your facts to recognized legal claims:
e What laws did the plaintiff violate?
e What duties did they breach?
o What legal principles apply?
Step 4: Calculate Damages

Determine what you're owed:

e Direct damages (out-of-pocket losses)

o Consequential damages (foreseeable losses)

e Lost profits

e Property damage

e Medical expenses

o Emotional distress (if applicable)
o Punitive damages (if applicable)

Step S5: Write the Counter-Claim
Follow the structure below.
Counter-Claim Structure

A. Introduction and Incorporation

COUNTER-CLAIM
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Defendant [Your Name] ("Counter-Claimant"), by way of Counter-Claim
against Plaintiff [Plaintiff Name] ("Counter-Defendant"), alleges
as follows:

PARTIES

1. Counter-Claimant incorporates by reference all allegations
contained in the Answer above.

2. Counter-Claimant [Your Name] is [individual/business entity]
residing in [location].

3. Counter-Defendant [Plaintiff Name] is [individual/business entity]
residing in [location].

B. Jurisdiction (if required)
JURISDICTION AND VENUE

4. This Court has jurisdiction over this Counter-Claim pursuant to
[cite jurisdictional basis].

5. Venue is proper in this Court as the events giving rise to this
Counter-Claim occurred in [County/District].

C. Factual Allegations

Number each paragraph and tell your story chronologically:

FACTUAL ALLEGATIONS

6. On or about [date], Counter-Defendant and Counter-Claimant entered
into a contract whereby [describe agreement].

7. Counter-Claimant fully performed their obligations under the
contract by [describe performance].

8. Counter-Defendant breached the contract by [describe breach].

9. As a direct and proximate result of Counter-Defendant's breach,
Counter-Claimant suffered damages including [describe damages].

10. Counter-Claimant has sustained damages in the amount of
$[amount] .

D. Counts (Legal Claims)

Separate each legal theory into its own "Count":

COUNT I - BREACH OF CONTRACT

11. Counter-Claimant incorporates by reference paragraphs 1-10 above.
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12. Counter-Defendant and Counter-Claimant entered into a valid and
enforceable contract.

13. Counter-Claimant performed all conditions precedent and satisfied
all obligations under the contract.

14. Counter-Defendant breached the contract by [specific breach].

15. As a direct and proximate result of Counter-Defendant's breach,
Counter-Claimant has been damaged in the amount of $[amount].

COUNT II - FRAUD
[If you have additional claims, add them as separate counts]

E. Prayer for Relief

PRAYER FOR RELIEF
WHEREFORE, Counter-Claimant respectfully requests that this Court
enter judgment in favor of Counter-Claimant and against

Counter-Defendant as follows:

A. Award Counter-Claimant compensatory damages in the amount of
S [amount];

B. Award Counter-Claimant punitive damages as allowed by law;
C. Award Counter-Claimant pre-judgment and post-judgment interest;

D. Award Counter-Claimant costs of suit and attorney's fees to the
extent permitted by law;

E. Grant such other and further relief as the Court deems just and
proper.

DEMAND FOR JURY TRIAL
[If desired]: Counter-Claimant demands a trial by jury on all issues
so triable.

Dated: [Date]

Respectfully submitted,

Your Name]

Your Address]

Your Phone]

Your Email]
Defendant/Counter-Claimant, Pro Se

[
[
[
[

Writing Tips

Be Specific:
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o Use exact dates, amounts, names
e Describe events in detail
e Quantify damages

Be Clear:

e Use plain English
o Keep paragraphs short (one fact per paragraph)
e Number all paragraphs

Be Organized:
o Tell story chronologically in facts section
o Separate legal theories into different counts
e Make it easy for the judge to follow
Be Truthful:
e Only allege facts you can prove
e Don't exaggerate
o Verify all statements
Be Complete:
e Include all necessary elements of each claim

e Address all damages
e Request all relief you want

Chapter 8: Common Types of Counter-Claims

1. Breach of Contract Counter-Claims
When to Use:

e You had a contract with the plaintiff
o Plaintiff breached it
e You were damaged

Elements to Prove:

Valid contract existed

You performed your obligations
Plaintiff breached

You were damaged

b S
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Example: Contractor sues you for non-payment. You counter-sue because contractor didn't
complete the work properly.

Damages:

e Cost to complete work
e Cost to repair defects

o Lost profits

o Consequential damages

2. Fraud/Misrepresentation Counter-Claims
When to Use:

e Plaintiff lied to induce you into a transaction
e Yourelied on the lie
e You were harmed

Elements to Prove:

False statement of material fact
Knowledge it was false

Intent that you rely on it
Reasonable reliance

Damages

MRS

Example: Car dealer sues for unpaid balance. You counter-sue because dealer lied about the
car's accident history.

Damages:

Difference in value

e Repair costs

Consequential damages

Punitive damages (in many states)

3. Negligence Counter-Claims
When to Use:

o Plaintiff owed you a duty of care
o Plaintiff breached that duty
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e You were injured as a result

Elements to Prove:

1. Duty

2. Breach

3. Causation
4. Damages

Example: Driver sues you for car accident. You counter-sue because they were negligent
(speeding, texting, etc.).

Damages:

e Medical bills

e Property damage
o Lost wages

e Pain and suffering

4. Consumer Protection Counter-Claims
When to Use:

o Plaintiff engaged in deceptive practices
e You're a consumer
o State or federal consumer protection law applies

Common Statutes:

o State Consumer Protection Acts

e Fair Debt Collection Practices Act (FDCPA)
e Truth in Lending Act (TILA)

o Fair Credit Reporting Act (FCRA)

Example: Debt collector sues you. You counter-sue for FDCPA violations (harassment, false
threats, improper service).

Damages:
e Actual damages

e Statutory damages ($1,000 for FDCPA)
e Attorney's fees (often mandatory)
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5. Defamation Counter-Claims
When to Use:
o Plaintiff made false statements about you
o Statements harmed your reputation
o Statements were published to third parties
Elements to Prove:
1. False statement of fact
2. Publication to third party
3. Fault (negligence or malice)

4. Damages or presumed damages

Example: Former employer sues you for breach of non-compete. You counter-sue for
defamation because employer made false statements to your new employer.

Damages:

Reputational harm

Lost business/job opportunities
Emotional distress

Punitive damages

6. Conversion Counter-Claims
When to Use:
o Plaintiff took or kept your property
e Without authorization
e You were deprived of it
Elements to Prove:
1. You owned or had right to possess property
2. Plaintiff intentionally interfered with it

3. You were damaged

Example: Landlord sues for property damage. You counter-sue for conversion because landlord
illegally kept your security deposit and personal property.

Damages:
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e Value of property
e Loss of use
o Consequential damages

7. Unjust Enrichment Counter-Claims
When to Use:

e No contract exists (or contract is invalid)

o Plaintiff received a benefit from you

e It would be unfair for plaintiff to keep it without paying
Elements to Prove:

1. You conferred a benefit on plaintiff

2. Plaintiff retained the benefit

3. It would be unjust for plaintiff to keep it without paying

Example: Business partner sues you. There was no formal partnership agreement. You counter-
sue for unjust enrichment for your contributions to the business.

Damages:

o Reasonable value of benefit conferred
o Market value of services/goods

8. Abuse of Process Counter-Claims
When to Use:
o Plaintiff filed the lawsuit with improper motive
e To harass, coerce, or extort you
e You were damaged
Elements to Prove:
1. Use of legal process
2. Ulterior purpose/improper motive

3. Damages

Example: Ex-spouse repeatedly sues you with meritless claims to harass you and drain your
resources.
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Damages:

Attorney's fees
Costs

Emotional distress
Lost business

Warning: These claims are hard to prove and can anger judges if frivolous.

9. Malicious Prosecution Counter-Claims
When to Use:

Plaintiff previously brought a lawsuit against you
That lawsuit was terminated in your favor
Plaintiff had no probable cause

Plaintiff acted with malice

Elements to Prove:
1. Prior action initiated by plaintiff
2. Terminated in your favor
3. No probable cause
4. Malice

Example: Someone sued you for assault, case was dismissed, and now they're suing for
something else. You counter-sue for malicious prosecution.

Damages:
e Attorney's fees from prior case
e Emotional distress
e Reputational harm

e Punitive damages

Warning: Very difficult to prove; reserved for egregious cases.

10. Intentional Infliction of Emotional Distress
When to Use:

o Plaintiff's conduct was extreme and outrageous
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o Intentional or reckless
e Caused you severe emotional distress

Elements to Prove:

1. Extreme and outrageous conduct
2. Intent or recklessness

3. Causation

4. Severe emotional distress

Example: Debt collector sues you. During collection efforts, they threatened your family, called
your employer repeatedly, and made death threats. You counter-sue for IIED.

Damages:

« Emotional distress
e Medical treatment costs
e Punitive damages

Warning: High bar; conduct must be truly extreme. Ordinary insults or annoyances don't
qualify.

Chapter 9: Counter-Claims by Case Type
This chapter provides specific counter-claim strategies for common lawsuit types.

Debt Collection Cases
Common Counter-Claims:

1. Fair Debt Collection Practices Act (FDCPA) Violations

o Harassment, threats, calling at improper times

o False statements, misrepresentations

o Unfair practices

o Damages: Up to $1,000 statutory + actual damages + attorney's fees
2. Fair Credit Reporting Act (FCRA) Violations

o Reporting inaccurate information

o Failing to investigate disputes

o Damages: Actual + statutory + attorney's fees
3. State Consumer Protection Act Violations

o Deceptive practices

o Unconscionable conduct

o Damages: Actual + treble damages (in some states) + attorney's fees
4. Abuse of Process
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o If collector is using lawsuit to harass
o Damages: Emotional distress + attorney's fees

Strategy: Debt collection counter-claims can be very powerful. Many debt buyers violate
FDCPA. Even if you owe the debt, FDCPA violations are separate claims.

Breach of Contract Cases
Common Counter-Claims:

1. Breach of Contract
o Plaintiff also breached
o Damages: Cost of completion, repair, lost profits
2. Breach of Warranty
o Express or implied warranties
o Damages: Difference in value, repair costs
3. Fraud in the Inducement
o Plaintiff lied to get you to sign
o Damages: Rescission + out-of-pocket losses + punitive
4. Unjust Enrichment
o If contract is invalid, recover value of what you provided
o Damages: Reasonable value

Strategy: In contract disputes, there's almost always a counter-claim. Plaintiff claims you
breached; you claim they breached first or also breached.

Personal Injury Cases
Common Counter-Claims:

1. Negligence
o Plaintiff was also negligent
o Damages: Your medical bills, property damage, lost wages, pain & suffering
2. Comparative Negligence
o Note: This is usually a defense, not a counter-claim, but in some states you can
counter-sue

Strategy: In car accidents, both drivers often have claims. If plaintiff sues you, evaluate whether
you have a personal injury counter-claim.
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Landlord-Tenant Cases
When Landlord Sues Tenant:
Common Counter-Claims:

1. Breach of Warranty of Habitability
o Uninhabitable conditions
o Damages: Reduced rent value, moving costs, damages to property
2. Breach of Quiet Enjoyment
o Landlord interference with your use
o Damages: Reduced rent value, emotional distress
3. Illegal Eviction/Lockout
o Landlord locked you out improperly
o Damages: Actual + statutory (often 2-3x rent)
4. Conversion
o Landlord kept your property or security deposit illegally
o Damages: Value of property + deposit
5. Negligence
o Dangerous conditions landlord failed to fix
o Damages: Personal injury damages

When Tenant Sues Landlord:

You might counter-sue for unpaid rent, property damage, etc.

Employment Cases
When Employer Sues Employee:
Common Counter-Claims:

1. Unpaid Wages

o Overtime, commissions, final paycheck

o Damages: Unpaid wages + liquidated damages + attorney's fees
2. Discrimination/Retaliation

o If termination was discriminatory

o Damages: Back pay + emotional distress + punitive
3. Breach of Employment Contract

o Ifemployer breached employment terms

o Damages: Lost wages + benefits

When Employee Sues Employer:
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Employer might counter-sue for trade secret theft, breach of non-compete, etc.

Property Disputes
Common Counter-Claims:

1. Trespass
o Plaintiff entered your property without permission
o Damages: Property damage + loss of use
2. Nuisance
o Plaintiff's use of their property interferes with yours
o Damages: Diminished property value + discomfort
3. Adverse Possession (if elements met)
o Claiming ownership through long-term possession
o Relief: Title to property
4. Easement Rights
o Right to use plaintiff's property
o Relief: Declaratory judgment establishing easement

Business Disputes
Common Counter-Claims:

1. Breach of Fiduciary Duty
o Business partner, corporate officer violated duties
o Damages: Losses caused by breach
2. Fraud
o Misrepresentations in business dealings
o Damages: Actual + punitive
3. Tortious Interference
o Plaintiff interfered with your business relationships
o Damages: Lost business + punitive
4. Trade Secret Misappropriation
o Plaintiff stole your trade secrets
o Damages: Actual + punitive + injunction

Consumer Cases

When Business Sues Consumer:
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Common Counter-Claims:

1. Deceptive Trade Practices

o False advertising, bait-and-switch

o Damages: Actual + treble + attorney's fees (varies by state)
2. Breach of Warranty

o Product defects

o Damages: Repair/replacement cost + consequential damages
3. Fraud

o Misrepresentations
o Damages: Actual + punitive

Chapter 10: Strategic Considerations

Should You File a Counter-Claim?

Not every case warrants a counter-claim. Consider these factors:
Reasons TO File a Counter-Claim
1. Strong Legal Basis
e You have solid evidence
e Clear legal theory
e Provable damages
2. Settlement Leverage
e Creates pressure on plaintiff to settle
o Offsets their claims
e May result in net recovery for you

3. Compulsory Counter-Claim

e You'll lose it if you don't file now
e Arises from same transaction

4. Significant Damages

e Your damages equal or exceed theirs
e Worth the effort and cost

5. Deterrence
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e Discourages future frivolous suits
o Holds plaintiff accountable

6. Efficiency

e Resolves everything in one case
e Avoids filing separate lawsuit

Reasons NOT to File a Counter-Claim
1. Weak or Uncertain Claim
e Limited evidence
e Unsure if you can prove it
e Could backfire and hurt credibility
2. Cost-Benefit Analysis
e Cost of pursuing counter-claim exceeds potential recovery
e Time and stress not worth it
e Small damages
3. Jurisdictional Issues
e Counter-claim exceeds small claims limit
e Would require jury trial in non-jury forum
e Court lacks jurisdiction
4. Opens You to Discovery
e Counter-claim subjects you to discovery on those issues
e May reveal information you'd prefer to keep private
e Could help plaintiff's case
5. May Delay Resolution
o Counter-claims complicate settlement
o Lengthens the case

e More discovery and motions

6. Permissive Counter-Claim Better Filed Separately

Different legal issues

Different evidence

Different time frame

Can sue separately later without waiver
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7. Risk of Sanctions
e Frivolous counter-claim can result in sanctions
e May anger the judge
e Hurts your credibility on defenses

The "Clean Hands'" Consideration

Be careful about counter-suing if your own conduct was questionable. It can backfire:

Example: Landlord sues for property damage. You counter-sue for habitability issues, but you
caused the damage. Court may view you poorly.

Better Approach: Sometimes defenses alone are enough. Not every wrong requires a counter-
claim.

Timing and Tactical Considerations
File Early:
e With your Answer if possible
e Don't wait for discovery to reveal issues
e Preserve compulsory counter-claims
Consider Staged Approach:
e File compulsory counter-claims now
o Seek leave to amend for permissive ones later
o Allows you to assess case development
Leverage for Settlement:
e Strong counter-claim filed early encourages settlement discussions
e Can propose mutual dismissal
e Use as negotiating tool
The Psychological Factor
Counter-claims signal:
e You're serious
e You're not intimidated
e You're prepared to fight

o Plaintiff has something to lose

This can:
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o Encourage settlement
o Discourage aggressive tactics
o Level the playing field
o Show the court both sides have issues
Practical Considerations
Do You Need an Attorney?
Counter-claims increase case complexity. Consider hiring an attorney if:
e Large damages involved
e Complex legal issues
e Discovery will be extensive
e You're not comfortable with procedures
o Plaintiff has attorney
Can You Prove It?
Before filing, make sure you have or can obtain:
o Documents
e Witnesses

o Expert testimony (if needed)
o Evidence of damages

Chapter 11: Counter-Claim Checklist

Before filing your counter-claim, use this checklist:

Legal Requirements

L1 Proper Party: s your claim against the plaintiff (not someone else)?

1 Compulsory or Permissive: Did you correctly identify the type?

L] Within Time Limits: Are you filing with your Answer or within allowed time?
L] Valid Cause of Action: Does your claim state a recognized legal theory?

L] Jurisdiction: Does the court have jurisdiction over your counter-claim?

OO0 Amount: Is the amount within the court's limits?
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L] Not Time-Barred: Is your claim within the statute of limitations?
L1 Factual Support: Do you have facts to support each element?
Drafting Requirements

L] Caption: Used correct caption with case number?

L1 Title: Document titled "Answer and Counter-Claim"?

Ul Incorporation: Did you incorporate your Answer by reference?
[l Numbered Paragraphs: Are all paragraphs numbered?

L] Parties Section: Identified counter-claimant and counter-defendant?
L] Jurisdiction (if required): Alleged jurisdictional basis?

L1 Facts: Told complete story with specific dates, amounts, facts?

L] Counts: Separated different legal theories into counts?

L] Elements: Alleged all elements of each cause of action?

L1 Damages: Specified type and amount of damages?

L1 Prayer for Relief: Requested specific relief?

L] Signature: Signed and dated?

L] Certificate of Service: Included?

Evidence and Proof

L1 Documents: Do you have supporting documents?

L] Witnesses: Can you identify witnesses who will testify?

L1 Damages Calculation: Can you prove the amount you're claiming?
1 Expert Needed: If so, can you afford one?

Strategic Considerations
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L1 Strong Case: Is this a claim you can likely prove?

L] Cost-Benefit: Are potential benefits worth the cost/time?

L] Settlement Impact: Will this help or hurt settlement prospects?
L] Risk Assessment: What are the risks of filing?

Filing and Service

L] Copies Made: Do you have enough copies?

Ul Filing Fee: If required, do you have it (or fee waiver)?

L] Service Method: How will you serve the plaintiff?

L1 Service Deadline: Do you know the deadline?

L1 Proof of Service: Will you file proof of service?

Chapter 12: Common Mistakes to Avoid

Mistake 1: Not Filing Compulsory Counter-Claims

The Problem: You fail to file a counter-claim that arises from the same transaction. You lose it

forever.

The Solution: When in doubt, file it. Better to file a permissive counter-claim than to risk losing

a compulsory one.

Warning Sign: Your counter-claim involves the same contract, incident, or transaction as the

plaintiff's complaint.

Mistake 2: Filing Counter-Claims Against the Wrong Party

The Problem: You try to counter-sue someone who isn't the plaintiff in the case.

The Solution: Counter-claims must be against the plaintiff. To sue other parties, you need

different procedures (cross-claims, third-party complaints).



Assembled by DocWriteReview.com

Example: Plaintiff sues you. You try to counter-sue plaintiff's attorney or an insurance company.
This doesn't work.

Mistake 3: Confusing Defenses with Counter-Claims
The Problem: You label defenses as counter-claims.
The Solution:

e Defense: "I don't owe you money because..." (no affirmative relief sought)
e Counter-Claim: "You owe ME money because..." (seeking judgment in your favor)

Example:

e Wrong: "Counter-Claim: Statute of Limitations"
e Right: "Defense: Statute of Limitations"

Mistake 4: Being Too Vague
The Problem: Your counter-claim doesn't include enough specific facts.

The Solution: Include dates, amounts, names, and specific details. The plaintiff must be able to
understand what you're claiming.

Example:
o Too Vague: "Plaintiff defrauded me."

¢ Better: "On June 15, 2023, Plaintiff stated the car had never been in an accident. This

was false, as the car had been totaled in 2022. I relied on this statement and paid
$15,000."

Mistake 5: Failing to State All Elements
The Problem: You don't allege all the required elements of your legal claim.

The Solution: Research each cause of action and make sure you allege facts supporting every
element.

Example for Fraud: Must allege: (1) false statement, (2) knowledge it was false, (3) intent you
rely, (4) reasonable reliance, (5) damages.



Assembled by DocWriteReview.com

Mistake 6: Exaggerating or Lying About Facts
The Problem: You inflate damages or make false allegations to strengthen your counter-claim.
The Solution: Only allege facts you can prove. Lying can result in:

e Dismissal of counter-claim

e Sanctions

e Criminal perjury charges

e Destruction of your credibility

Warning: Signing a pleading certifies that the allegations are true to the best of your knowledge.

Mistake 7: Filing Frivolous Counter-Claims for Harassment
The Problem: You file meritless counter-claims just to annoy or burden the plaintiff.
The Solution: Only file counter-claims with legitimate legal and factual basis.
Consequences:

o Court sanctions

e Attorney's fees awarded to plaintiff

e Harm to your defense
e Possible contempt

Mistake 8: Not Calculating Damages

The Problem: You say "damages in an amount to be determined at trial" without any
calculation.

The Solution: While courts allow this language, it's better to specify an amount. Shows you've
thought it through and gives plaintiff notice.

Better: "Damages in excess of $25,000" or "Damages of approximately $50,000"

Mistake 9: Forgetting the Prayer for Relief
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The Problem: You allege all the facts and legal theories but forget to ask for what you want.
The Solution: Always include a prayer for relief section specifying:

o Damages amount

o Types of relief (compensatory, punitive, injunction)

e Attorney's fees and costs
o Other relief

Mistake 10: Not Serving the Counter-Claim
The Problem: You file the counter-claim but don't properly serve it on the plaintiff.
The Solution: Follow service requirements:

e Serve copy on plaintiff's attorney (or plaintiff if no attorney)

e Use proper service method

o File proof of service with court
e Meet deadlines

Mistake 11: Filing Too Late
The Problem: You wait until months into the case to file your counter-claim.

The Solution: File with your Answer or as soon as possible thereafter. Late counter-claims
require court permission and may be denied.

Mistake 12: Ignoring Statutes of Limitations
The Problem: Your counter-claim is based on conduct that happened too long ago.

The Solution: Calculate the statute of limitations for your claim type and state. Even though the
lawsuit is recent, your counter-claim might be time-barred.

Example: Plaintiff sues you in 2024 for 2023 conduct. You try to counter-sue for 2017 conduct.
If the statute of limitations is 4 years and expired in 2021, your counter-claim fails.

Mistake 13: Filing Strategic Counter-Claims Without Evidence
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The Problem: You file a counter-claim just for leverage, hoping plaintiff will fold, but you have
no evidence.

The Solution: Only file counter-claims you can support with evidence. Bluffing can backfire
badly.

Mistake 14: Not Considering Fee-Shifting

The Problem: You file a counter-claim in a case where "loser pays" provisions exist, not
realizing you could owe plaintiff's attorney's fees if you lose.

The Solution: Check if the contract, statute, or rule has fee-shifting provisions. Consider this
risk before filing.

Mistake 15: Inconsistent Positions

The Problem: Your counter-claim contradicts your Answer defenses in a way that hurts your
credibility.

The Solution: While you can plead alternative theories, avoid glaring contradictions.
Example:

e In Answer: "I never signed any contract with plaintiff."
e In Counter-Claim: "Plaintiff breached our contract."

This is confusing. Better to say: "If a contract existed (which is denied), then Plaintiff breached
it."

Chapter 13: Discovery and Counter-Claims
How Counter-Claims Affect Discovery
Filing a counter-claim significantly changes the discovery landscape:

You Become a Claimant

As a counter-claimant, you have the burden of proof on your claims, which means:
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You must produce evidence supporting your counter-claims
You're subject to broader discovery on counter-claim issues
You may need to provide:

Documents

Interrogatory answers

Deposition testimony

Expert reports

O O O O

Discovery Tools You Can Use

Once you file a counter-claim, you can conduct discovery:

Interrogatories:

Written questions plaintiff must answer
Usually limited to 25 questions
Deadline to answer (typically 30 days)

Requests for Production:

Request documents from plaintiff
Emails, contracts, records, photos, etc.
Plaintiff must produce or object

Requests for Admission:

Ask plaintiff to admit specific facts
Powerful tool to establish elements
If admitted, fact is established (no need to prove at trial)

Depositions:

Oral testimony under oath
Question plaintiff face-to-face
Recorded by court reporter

Subpoenas:

Obtain documents or testimony from third parties
Banks, employers, witnesses, etc.

Strategic Discovery for Counter-Claims

Discovery You Should Request:

For Breach of Contract Counter-Claims:
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o All contracts and amendments

e Communications about the contract

e Proof of plaintiff's performance

e Documents showing plaintiff's breach

For Fraud Counter-Claims:

e All communications containing alleged misrepresentations
e Documents showing plaintiff knew statements were false
o Evidence plaintiff intended you to rely

For Negligence Counter-Claims:

e Accident reports

o Witness statements

o Photos of accident scene
e Medical records

For Debt Collection Counter-Claims (FDCPA):

e All collection letters and call logs

e Training materials for collectors

e Licensing and registration documents
e Account statements

Protecting Yourself in Discovery
Plaintiff Will Conduct Discovery on Your Counter-Claims:
Expect:

o Interrogatories about your damages

e Requests for documents supporting your claims
o Deposition about your allegations

e Requests for admission

How to Prepare:

1. Organize Your Evidence:
o Gather all supporting documents
o Create chronological timeline
o Identify witnesses
2. Be Truthful:
o Don't exaggerate
o Admit when you don't know
o Correct mistakes if discovered
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3. Protect Privileges:
o Attorney-client communications
o Work product
o Medical records (sometimes)
4. Object to Improper Discovery:
Overly broad requests
o Harassing questions
o Irrelevant information
o Privileged materials

O

Discovery Deadlines
Know Your Deadlines:

e Discovery cutoff date

e Response deadlines

o Expert disclosure deadlines

e Deposition notice requirements
Missing deadlines can:

e Waive your rights

e Result in sanctions

e Exclude evidence
e Harm your counter-claim

Chapter 14: Settlement Implications

How Counter-Claims Change Settlement Dynamics
Counter-claims are powerful settlement tools. They fundamentally shift the negotiation:
The Leverage Factor
Without Counter-Claim:
e Plaintiff has the power
e You're purely defensive
o Best outcome: pay nothing

o Likely outcome: pay something

With Strong Counter-Claim:
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o Balanced power

o Both sides have risk

o Best outcome: plaintiff pays you

o Likely outcome: mutual dismissal or offset

Settlement Scenarios
Scenario 1: Mutual Dismissal
Both parties agree to walk away:
e No money changes hands
e Both claims dismissed with prejudice
o Case over
When This Works:
e Claims are roughly equal in value
o Both sides want to avoid trial costs/risks
o Relationship to preserve (business, neighbors)
Scenario 2: Offset Settlement
Example:
e Plaintiff's claim: $10,000
¢ Your counter-claim: $15,000
o Settlement: Plaintiff pays you $5,000 net
When This Works:
e Both claims have merit
o Parties want certainty
e Costs of litigation high
Scenario 3: Plaintiff Dismisses
Your counter-claim is so strong that:
o Plaintiff dismisses their case
e You may proceed with counter-claim alone
e Or you dismiss too for mutual release

Scenario 4: Structured Settlement

Complex terms addressing both claims:
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e Payment plan

o Non-monetary terms

e Mutual releases

o Non-disparagement clauses

Settlement Negotiation Strategy
Lead with Your Counter-Claim:
Instead of just defending:
e "You're suing me for $10,000, but I'm counter-suing for $20,000"
e "Let's discuss a global resolution"
e "I'll dismiss my counter-claim if you dismiss your complaint"
Emphasize Risk to Plaintiff:
o "If'this goes to trial, you might owe me money"
e "Your claim is uncertain; mine is documented"
e "Legal fees will exceed any recovery"
Propose Creative Solutions:
o Partial payment + dismissal
e Structured payment over time
e Non-monetary resolution (return property, correction of records)
e Mutual non-disparagement
Timing of Settlement Discussions
Early Settlement:
o Before significant discovery costs
e After counter-claim filed (when leverage exists)
o Before mediation or trial dates set
Mediation:
e Many courts require it
e Neutral third party facilitates
e Counter-claims make mediation more productive
o Both sides have something to lose

On the Courthouse Steps:

e Many cases settle right before trial
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e When both sides finally see the risk
e After spending on discovery and prep

Settlement Agreement Terms
Must Include:

1. Dismissal of All Claims:
o Plaintiff's complaint dismissed with prejudice
o Your counter-claim dismissed with prejudice
o "With prejudice" means cannot be re-filed
2. Release:
o Mutual release of all claims
o Known and unknown
o Arising from the transaction
3. Payment Terms (if any):
o Amount
o Due date
o Payment method
o Consequences of non-payment
4. Confidentiality (if desired):
o Non-disclosure of settlement terms
o Exceptions (tax, legal advice)
5. No Admission:
o Settlement is not admission of liability
o Standard clause

Optional Terms:
e Non-disparagement
e Return of property
o Future conduct agreements
e Attorney's fees allocation
The Settlement Document
Stipulation of Dismissal:
Filed with the court stating both parties agree to dismiss with prejudice.

Settlement Agreement:

Private contract between parties with full terms. Usually not filed with court (remains
confidential).
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Chapter 15: Sample Counter-Claim Language
This chapter provides ready-to-use language for common counter-claims.

Template 1: Breach of Contract

COUNT I - BREACH OF CONTRACT

1. Counter-Claimant incorporates by reference all preceding paragraphs.
2. On or about [DATE], Counter-Claimant and Counter-Defendant entered
into a written contract (the "Agreement"), attached hereto as Exhibit A,

whereby Counter-Defendant agreed to [DESCRIBE OBLIGATIONS].

3. The Agreement is a valid and enforceable contract supported by
adequate consideration.

4. Counter-Claimant performed all conditions precedent and complied
with all material terms of the Agreement.

5. Counter-Defendant breached the Agreement by [SPECIFICALLY DESCRIBE
THE BREACH: failing to deliver goods, failing to pay, failing to
perform services, etc.].

6. Counter-Defendant's breach was material and substantial.

7. As a direct and proximate result of Counter-Defendant's breach,
Counter-Claimant has suffered damages including but not limited to:

a. [Direct damages - specify amount]

b. [Consequential damages - specify amount]
c. [Lost profits - specify amount]

d. [Costs to mitigate - specify amount]

8. Counter-Claimant has been damaged in the total amount of
$ [AMOUNT] .

Template 2: Fraud/Misrepresentation

COUNT II - FRAUDULENT MISREPRESENTATION

1. Counter-Claimant incorporates by reference all preceding paragraphs.
2. On or about [DATE], Counter-Defendant, for the purpose of inducing
Counter-Claimant to [ENTER INTO CONTRACT/PURCHASE GOODS/ETC.],
represented that [STATE THE FALSE REPRESENTATION].

3. The representation set forth in paragraph 2 was false. In truth,
[STATE THE TRUTH].

4. Counter-Defendant knew the representation was false at the time it
was made, or made it recklessly without knowledge of its truth or falsity.

5. Counter-Defendant made the false representation with the intent that
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Counter-Claimant would rely upon it.

6. Counter-Claimant reasonably relied on Counter-Defendant's false
representation.

7. Counter-Claimant would not have [ENTERED INTO CONTRACT/MADE PURCHASE/
TAKEN ACTION] had Counter-Defendant not made the false representation.

8. As a direct and proximate result of Counter-Defendant's fraudulent
misrepresentation and Counter-Claimant's reliance thereon,
Counter-Claimant has suffered damages including:

a. [Out-of-pocket losses - specify amount]
b. [Difference in value - specify amount]
c. [Consequential damages - specify amount]

9. Counter-Claimant has been damaged in the amount of $[AMOUNT].
10. Counter-Defendant's conduct was intentional, willful, malicious,

and in reckless disregard of Counter-Claimant's rights, entitling
Counter-Claimant to punitive damages.

Template 3: Negligence

COUNT III - NEGLIGENCE
1. Counter-Claimant incorporates by reference all preceding paragraphs.

2. On or about [DATE], Counter-Defendant owed a duty to Counter-Claimant
to [DESCRIBE DUTY: exercise reasonable care in operating a vehicle,
maintain property in safe condition, perform services in workmanlike
manner, etc.].

3. Counter-Defendant breached this duty by [SPECIFICALLY DESCRIBE THE
NEGLIGENT CONDUCT].

4. Counter-Defendant's breach of duty was the direct and proximate cause
of injuries and damages to Counter-Claimant.

5. As a direct and proximate result of Counter-Defendant's negligence,
Counter-Claimant sustained the following injuries and damages:

a. [Physical injuries - describe]

b. [Medical expenses - specify amount]
c. [Property damage - specify amount]
d. [Lost wages - specify amount]

e. [Pain and suffering]

f. [Other damages]

6. Counter-Claimant has been damaged in the amount of S$[AMOUNT] or in
an amount to be proven at trial.

Template 4: Fair Debt Collection Practices Act (FDCPA)

COUNT IV - VIOLATIONS OF FAIR DEBT COLLECTION PRACTICES ACT
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1. Counter-Claimant incorporates by reference all preceding paragraphs.

2. Counter-Defendant is a "debt collector" as defined by 15 U.S.C.
S 1692a(6) of the Fair Debt Collection Practices Act ("FDCPA").

3. Counter-Claimant is a "consumer" as defined by 15 U.S.C. § 1692a(3).
4. The alleged debt is a "debt" as defined by 15 U.S.C. § 1692a(5).

5. In attempting to collect the alleged debt, Counter-Defendant violated
the FDCPA in the following ways:

a. [15 U.S.C. § 1692d] Engaged in conduct the natural consequence of
which was to harass, oppress, or abuse Counter-Claimant by:

Calling before 8 a.m. or after 9 p.m.]

Calling repeatedly with intent to annoy]

Using obscene or profane language]

Threatening violence or harm]

- [
- [
- [
- [
b. [15 U.S.C. § 1692e] Used false, deceptive, or misleading
representations by:

- [Falsely representing the amount of debt]

- [Threatening action that cannot legally be taken]

- [Falsely representing as attorney]

- [Falsely implying government affiliation]
c. [15 U.S.C. § 1692f] Used unfair or unconscionable means by:

- [Collecting amounts not permitted by law]

- [Depositing post-dated check early]

- [Threatening property seizure without legal authority]

6. Counter-Defendant's violations of the FDCPA were willful and knowing.

7. As a result of Counter-Defendant's violations, Counter-Claimant has
suffered:

a. Actual damages including emotional distress, lost time, and

[other damages]

b. Statutory damages up to $1,000 pursuant to 15 U.S.C. § 1692k(a) (2) (B)

c. Costs and reasonable attorney's fees pursuant to 15 U.S.C. §
1692k (a) (3)

Template S: Unjust Enrichment

COUNT V - UNJUST ENRICHMENT

1. Counter-Claimant incorporates by reference all preceding paragraphs.
2. Counter-Claimant conferred a benefit upon Counter-Defendant by
[DESCRIBE WHAT YOU PROVIDED: providing services, transferring property,

paying money, etc.].

3. Counter-Defendant had knowledge of and voluntarily accepted the
benefit.
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4. Counter-Defendant has retained the benefit.
5. Under the circumstances, it would be unjust and inequitable for
Counter-Defendant to retain the benefit without paying Counter-Claimant

the reasonable value thereof.

6. The reasonable value of the benefit conferred upon Counter-Defendant
is $[AMOUNT].

7. Counter-Defendant has been unjustly enriched at Counter-Claimant's
expense in the amount of $[AMOUNT].

Template 6: Conversion

COUNT VI - CONVERSION
1. Counter-Claimant incorporates by reference all preceding paragraphs.

2. Counter-Claimant was the owner of and entitled to immediate possession
of the following property: [DESCRIBE PROPERTY].

3. On or about [DATE], Counter-Defendant wrongfully took possession of
and/or exercised dominion and control over Counter-Claimant's property.

4. Counter-Defendant's actions were intentional and unauthorized.

5. Counter-Claimant demanded return of the property on [DATE], but
Counter-Defendant has refused to return it.

6. As a direct and proximate result of Counter-Defendant's conversion,

Counter-Claimant has been damaged in the amount of $[VALUE OF PROPERTY]
plus [CONSEQUENTIAL DAMAGES].

Template 7: Defamation

COUNT VII - DEFAMATION

1. Counter-Claimant incorporates by reference all preceding paragraphs.
2. On or about [DATE], Counter-Defendant made the following false
statement (s) concerning Counter-Claimant: "[QUOTE THE DEFAMATORY

STATEMENT] ."

3. The statement (s) were published to third parties, specifically
[IDENTIFY WHO HEARD/SAW THE STATEMENT].

4. The statement(s) were false. In truth, [STATE THE TRUTH].
5. The statement (s) were defamatory in that they tended to harm
Counter-Claimant's reputation and hold Counter-Claimant up to ridicule,

contempt, or scorn.

6. Counter-Defendant made the statement(s) with [knowledge of their
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the truth].
7. As a direct and proximate result of Counter-Defendant's defamatory
statement (s), Counter-Claimant has suffered:
a. Damage to reputation
b. Emotional distress and humiliation
c. [Lost business opportunities/employment - specify amount]
d. [Other damages]
8. Counter-Claimant has been damaged in the amount of $[AMOUNT].
9. Counter-Defendant's conduct was malicious, willful, and in reckless

disregard of Counter-Claimant's rights, entitling Counter-Claimant to
punitive damages.

Chapter 16: Complete Sample Documents

Sample 1: Answer and Counter-Claim (Debt Collection Case)

[COURT NAME ]
[COUNTY/DISTRICT]

[DEBT COLLECTOR NAME],
Plaintiff,
V. Case No.: [CASE NUMBER]

[YOUR NAME],
Defendant.

DEFENDANT'S ANSWER TO COMPLAINT AND COUNTER-CLAIM

Defendant [YOUR NAME] answers Plaintiff's Complaint and asserts a
Counter-Claim as follows:

ANSWER TO COMPLAINT

RESPONSE TO ALLEGATIONS

1. Defendant admits the allegations in Paragraph 1 of the Complaint.
2. Defendant denies the allegations in Paragraph 2 of the Complaint.

3. Defendant lacks sufficient knowledge or information to admit or deny
the allegations in Paragraph 3 and therefore denies them.

4. Defendant denies the allegations in Paragraphs 4 through 10 of the
Complaint.

AFFIRMATIVE DEFENSES

Without waiving any defenses, Defendant asserts the following affirmative
defenses:
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1. Statute of Limitations: Plaintiff's claims are barred by the applicable
statute of limitations.

2. Failure to State a Claim: The Complaint fails to state a claim upon
which relief can be granted.

3. Lack of Standing: Plaintiff lacks standing to bring this action as
Plaintiff has not established ownership of the alleged debt.

COUNTER-CLAIM

Defendant [YOUR NAME] ("Counter-Claimant"), by way of Counter-Claim
against Plaintiff [DEBT COLLECTOR NAME] ("Counter-Defendant"), alleges
as follows:

PARTIES AND JURISDICTION

1. Counter-Claimant incorporates by reference all allegations contained
in the Answer above.

2. Counter-Claimant [YOUR NAME] is an individual residing in [CITY, STATE].

3. Counter-Defendant [DEBT COLLECTOR NAME] is a debt collector as defined
by the Fair Debt Collection Practices Act, 15 U.S.C. § 1692 et seq.
("FDCPA"), regularly engaged in the business of collecting consumer debts.

4. This Court has subject matter jurisdiction over this Counter-Claim
pursuant to 15 U.S.C. § 1692k (d).

FACTUAL ALLEGATIONS

5. Counter-Defendant filed this action seeking to collect an alleged debt
from Counter-Claimant.

6. Beginning on or about [DATE], Counter-Defendant attempted to collect
the alleged debt from Counter-Claimant through telephone calls and
written communications.

7. On or about [DATE], Counter-Defendant called Counter-Claimant at
approximately [TIME-before 8 a.m. or after 9 p.m.].

8. Between [START DATE] and [END DATE], Counter-Defendant called
Counter-Claimant repeatedly, sometimes multiple times per day, with the
intent to harass and annoy Counter-Claimant.

9. During these telephone calls, Counter-Defendant's representatives:
a. Used threatening and abusive language;
b. Threatened to have Counter-Claimant arrested, which Counter-Defendant
knew or should have known was false;
c. Threatened to garnish Counter-Claimant's wages when Counter-Defendant
had no legal authority to do so;
d. Falsely represented the amount of the alleged debt;
e. Stated that Counter-Defendant was an attorney or law firm when it
was not.

10. In written communications dated [DATES], Counter-Defendant threatened
to take actions that Counter-Defendant did not intend to take or had no
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authority to take.

11. Counter-Defendant knew or should have known that its conduct violated
the FDCPA.

COUNT I - VIOLATIONS OF FAIR DEBT COLLECTION PRACTICES ACT
12. Counter-Claimant incorporates by reference paragraphs 1-11 above.
13. Counter-Claimant is a "consumer" as defined by 15 U.S.C. § 1692a(3).

14. The alleged debt arises out of a transaction primarily for personal,
family, or household purposes and is a "debt" as defined by 15 U.S.C.
§ 1692a(5).

15. Counter-Defendant is a "debt collector" as defined by 15 U.S.C.
§ 1692a(6) .

16. In attempting to collect the alleged debt, Counter-Defendant violated
15 U.S.C. § 1692d by engaging in conduct the natural consequence of which
was to harass, oppress, or abuse Counter-Claimant, including but not
limited to:
a. Calling Counter-Claimant at times known to be inconvenient,
specifically before 8 a.m. or after 9 p.m., in violation of 15 U.S.C.
§ 1692c(a) (1)
b. Causing the telephone to ring repeatedly with intent to annoy, abuse,
or harass, in violation of 15 U.S.C. § 1692d(5);
c. Using obscene, profane, or abusive language, in violation of 15
U.S.C. § 1692d(2).

17. Counter-Defendant violated 15 U.S.C. § 1692e by using false, deceptive,
or misleading representations, including but not limited to:
a. Falsely representing the character, amount, or legal status of the
debt, in violation of 15 U.S.C. § 1692e(2) (A);
b. Threatening to take action that cannot legally be taken or that was
not intended to be taken, in violation of 15 U.S.C. § 1692e(5);
c. Falsely representing or implying that Counter-Defendant was an
attorney or that communications were from an attorney, in violation of
15 U.S.C. § 1692e(3).

18. Counter-Defendant violated 15 U.S.C. § 1692f by using unfair or
unconscionable means to collect the alleged debt.

19. Counter-Defendant's violations of the FDCPA were willful and knowing.

20. As a direct result of Counter-Defendant's violations of the FDCPA,
Counter-Claimant has suffered:

Emotional distress, anxiety, and humiliation;

Lost time from work;

Invasion of privacy;

Other actual damages.
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21. Counter-Claimant is entitled to recover:
a. Actual damages pursuant to 15 U.S.C. § 1692k (a) (1);

b. Statutory damages up to $1,000 pursuant to 15 U.S.C. § 1692k(a) (2) (A);

c. Costs and reasonable attorney's fees pursuant to 15 U.S.C. §
1692k (a) (3) .
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PRAYER FOR RELIEF

WHEREFORE, Defendant/Counter-Claimant respectfully requests that this
Court:

A. Dismiss Plaintiff's Complaint with prejudice;

B. Enter judgment in favor of Counter-Claimant and against
Counter-Defendant on the Counter-Claim;

C. Award Counter-Claimant actual damages in an amount to be proven at
trial;

D. Award Counter-Claimant statutory damages of $1,000 pursuant to 15
U.sS.C. § 1692k (a) (2) (A);

E. Award Counter-Claimant costs of suit and reasonable attorney's fees
pursuant to 15 U.S.C. § 1692k (a) (3);

F. Grant such other and further relief as the Court deems just and proper.
DEMAND FOR JURY TRIAL

Counter-Claimant demands a trial by jury on all issues so triable.

Dated: [DATE]

Respectfully submitted,

YOUR NAME]

YOUR ADDRESS]

YOUR PHONE]

YOUR EMATIL]
Defendant/Counter-Claimant, Pro Se

[
[
[
[

CERTIFICATE OF SERVICE

I hereby certify that on [DATE], I served a true and correct copy of
this Answer and Counter-Claim on Plaintiff's counsel via [METHOD OF
SERVICE] :

[PLAINTIFF'S ATTORNEY NAME]
[ATTORNEY'S ADDRESS]

[YOUR NAME]

Sample 2: Answer and Counter-Claim (Breach of Contract)

[COURT NAME]
[COUNTY/DISTRICT]
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[CONTRACTOR NAME],
Plaintiff,
V. Case No.: [CASE NUMBER]

[YOUR NAME],
Defendant.

DEFENDANT'S ANSWER TO COMPLAINT AND COUNTER-CLAIM

Defendant [YOUR NAME] answers Plaintiff's Complaint and asserts a
Counter-Claim as follows:

[Include full Answer section as in previous example]
COUNTER-CLAIM
PARTIES

1. Counter-Claimant incorporates by reference all allegations contained
in the Answer above.

2. Counter-Claimant [YOUR NAME] is an individual residing in [CITY, STATE].

3. Counter-Defendant [CONTRACTOR NAME] is a [corporation/individuall]
engaged in the business of [CONSTRUCTION/CONTRACTING] .

FACTUAL ALLEGATIONS

4. On or about [DATE], Counter-Claimant and Counter-Defendant entered

into a written contract (the "Contract"), attached hereto as Exhibit A,
whereby Counter-Defendant agreed to [DESCRIBE WORK: construct a deck,
remodel a kitchen, etc.] for Counter-Claimant's property located at
[ADDRESS] .

5. The agreed-upon contract price was $[AMOUNT].

6. Counter-Claimant paid Counter-Defendant $[AMOUNT] pursuant to the
Contract's payment terms.

7. The Contract required Counter-Defendant to complete the work in a
workmanlike manner using quality materials and in compliance with all
applicable building codes.

8. Counter-Defendant was to complete the work by [DATE].

9. Counter-Defendant failed to complete the work in a timely manner and
did not finish until [ACTUAL DATE], which was [NUMBER] days late.

10. The work performed by Counter-Defendant was substandard, defective,
and not in compliance with the Contract or applicable building codes.

11. Specifically, Counter-Defendant's defective work included:
a. [Describe specific defects]
b. [Describe specific defects]
c. [Describe specific defects]

12. Counter-Claimant notified Counter-Defendant of the defects on
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[DATE] and demanded that Counter-Defendant correct them.
13. Counter-Defendant failed and refused to correct the defects.

14. Counter-Claimant was forced to hire another contractor to correct
Counter-Defendant's defective work at a cost of $[AMOUNT].

15. Due to Counter-Defendant's delay and defective work, Counter-Claimant
suffered additional damages including [lost rental income, inability to
use property, etc.].

COUNT I - BREACH OF CONTRACT
16. Counter-Claimant incorporates by reference paragraphs 1-15 above.

17. The Contract is a valid and enforceable agreement supported by
adequate consideration.

18. Counter-Claimant performed all conditions precedent and complied
with all material terms of the Contract, including making all required
payments.

19. Counter-Defendant breached the Contract by:

Failing to complete the work by the agreed-upon date;
Performing substandard and defective work;

Failing to comply with building codes;

Failing to use quality materials as required;

Failing to correct defects when notified.
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20. Counter-Defendant's breaches were material and substantial.
21. As a direct and proximate result of Counter-Defendant's breach,
Counter-Claimant has suffered damages including:

a. S[AMOUNT] to hire another contractor to correct defects;

b. $[AMOUNT] in lost rental income due to delay;

c. S$[AMOUNT] in reduced property value;

d. [Other damages].
22. Counter-Claimant has been damaged in the total amount of $[AMOUNT].
COUNT II - NEGLIGENCE
23. Counter-Claimant incorporates by reference paragraphs 1-22 above.
24. Counter-Defendant owed a duty to Counter-Claimant to perform the
contracted work in a workmanlike manner, using reasonable care and skill,

and in compliance with industry standards and building codes.

25. Counter-Defendant breached this duty by performing substandard and
defective work as described above.

26. Counter-Defendant's negligence was the direct and proximate cause of
Counter-Claimant's damages.

27. Counter-Claimant has been damaged in the amount of $[AMOUNT].

PRAYER FOR RELIEF
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WHEREFORE, Defendant/Counter-Claimant respectfully requests that this
Court:

A. Dismiss Plaintiff's Complaint with prejudice;

B. Enter judgment in favor of Counter-Claimant and against
Counter-Defendant on the Counter-Claim;

C. Award Counter-Claimant compensatory damages in the amount of $[AMOUNT];
D. Award Counter-Claimant pre-judgment and post-judgment interest;

E. Award Counter-Claimant costs of suit;

F. Grant such other and further relief as the Court deems just and proper.
Dated: [DATE]

Respectfully submitted,

[YOUR NAME]
Defendant/Counter-Claimant, Pro Se

CERTIFICATE OF SERVICE
[As in previous example]

Chapter 17: State-Specific Rules

Important Variations

While counter-claim principles are similar across jurisdictions, specific rules vary by state. Here
are key areas where you must check your state's rules:

Federal vs. State Court
Federal Rules (FRCP Rule 13):
e Compulsory counter-claims: Arise from same transaction/occurrence
e Must be filed with Answer or in time allowed for Answer
o Permissive counter-claims allowed if within court's jurisdiction
State Rules: Most states follow similar rules, but check your state's civil procedure code.

Timing Differences

Federal Courts: Generally file with Answer (20-21 days after service)
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State Courts Vary:
o (alifornia: File with Answer (30 days typically)
e New York: File with Answer (20-30 days depending on service method)
o Texas: File with Answer (varies by court level)
o Florida: File with Answer (20 days)
Always check your specific court's local rules.
Jurisdictional Amount

Federal Court:

o Diversity cases: Need $75,000+ for main claim
o Counter-claims: May not need independent jurisdictional amount if compulsory

State Courts:
e Small Claims: Counter-claims limited to small claims jurisdictional amount

e Limited Jurisdiction Courts: Check dollar limits
e General Jurisdiction: Usually no dollar limit

Fee Requirements
Federal Court:

o Usually no separate filing fee for counter-claim in Answer
State Courts Vary:

e Some require separate filing fee for counter-claim

e Some waive fee if filed with Answer
o Fee waiver forms may be available

Pleading Standards
Federal Court:

"Plausibility" standard (Twombly/Igbal)
e Must allege facts making claim plausible

State Courts:
¢ Some follow federal standard

e Some use "notice pleading" (less demanding)
e Check your state's requirements
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Discovery Rules
Federal Rules:
o Interrogatories: 25 questions (unless stipulated otherwise)
e Depositions: No limit (unless court order)
e Document requests: No limit
State Rules Vary Significantly:
o California: 35 interrogatories
e Texas: 25 interrogatories

e New York: Different rules
e Check your state's limits

Compulsory Counter-Claim Definitions

Most states follow federal definition (same transaction/occurrence), but some variations exist.
Research your state's case law on what constitutes "same transaction or occurrence."

Attorney's Fees
Federal Statutes:
o Some allow fee-shifting (FDCPA, civil rights statutes)
State Rules:
e Some states follow "American Rule" (each side pays own fees)

e Some allow fees in certain cases (bad faith, statutory violations)
e Check statutes and contracts for fee provisions

Where to Research State Rules

State Court Website: Most have rules of civil procedure online

State Bar Association: Often has guides for pro se litigants

Law Libraries: Available at courthouses

Legal Aid: May provide state-specific guidance

Cornell Legal Information Institute: https://www.law.cornell.edu/states
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Chapter 18: Glossary of Terms

Answer: Defendant's written response to the complaint
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Cause of Action: Legal theory giving rise to a claim

Certificate of Service: Document proving you served papers on other parties
Compulsory Counter-Claim: Counter-claim that must be filed or is waived
Count: Separate legal claim within a pleading

Counter-Claim: Claim by defendant against plaintiff

Counter-Defendant: The plaintiff when being sued on a counter-claim
Counter-Claimant: The defendant when asserting a counter-claim
Cross-Claim: Claim between co-defendants (different from counter-claim)
Discovery: Pre-trial process of exchanging information

Permissive Counter-Claim: Counter-claim that may be filed but is not required
Pleading: Formal written statement filed with court (complaint, answer, etc.)
Prayer for Relief: Section requesting specific relief from court

Pro Se: Representing yourself without an attorney

Same Transaction or Occurrence: Test for whether counter-claim is compulsory
Service: Formal delivery of legal papers to parties

Subject Matter Jurisdiction: Court's authority to hear type of case

Third-Party Complaint: Bringing new party into lawsuit (different procedure)

Chapter 19: Additional Resources
Finding Legal Help
Legal Aid Organizations:

o Legal Services Corporation: www.lsc.gov

o State bar lawyer referral services
e Law school clinics
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Online Resources:

e Nolo.com (legal information)
o Justia.com (free legal resources)
e Cornell Legal Information Institute: www.law.cornell.edu

Court Resources
Self-Help Centers:

e Most courts have self-help desks
e Free forms and instructions
o Limited legal assistance

How to Find: Visit courthouse or search "[Your County] Court self-help"
Books for Pro Se Litigants

e "Represent Yourself in Court" by Paul Bergman (Nolo)
e "The Lawsuit Survival Guide" by Joseph Matthews (Nolo)
o State-specific pro se guides

Federal Resources

e Www.uscourts.gov
e Federal Rules of Civil Procedure
e Local court rules

Conclusion

Counter-claims are powerful tools that transform you from a passive defendant into an active
participant who can win the case. Key takeaways:

File compulsory counter-claims now or lose them forever
Counter-claims provide tremendous settlement leverage
Include all necessary elements and specific facts

File with your Answer when possible

Only assert claims you can prove with evidence
Consider hiring an attorney for complex counter-claims
Use discovery strategically to support your claims
Negotiate from a position of strength

PN R
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Remember: Being sued doesn't mean you're helpless. If the plaintiff wronged you, fight back
with a well-drafted counter-claim. It may be the difference between losing and winning your
case.

END OF GUIDE

© 2025 - This guide is for educational purposes only and does not constitute legal advice.
Consult a licensed attorney for advice about your specific case.
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